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la In the United States Court of Appeals for the 
District of Columbia Circuit 

Filed Jun 6 1949 

No. 10,302 

International Union, United Mine Workers of America, 
and John L. Lewis, President of said Union, Petitioners, 


v. 

National Labor Relations Board, Respondent. 

Petition for Review Of, and To Set Aside, Designated Por¬ 
tions of a Final Order of the National Labor Relations 
Board. 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 

Now come International Union, United Mine Workers of 
America (hereinafter referred to as Union), and John L. 
Lewis, President of said Union (hereinafter sometimes re¬ 
ferred to as Lewis), and each of them, Petitioners in the 
above-entitled proceeding, by their attorneys, and petition 
this Honorable Court to review and set aside certain por¬ 
tions, hereinafter designated, of a final order of the Na¬ 
tional Labor Relations Board (hereinafter referred to as 
the Board), dated May 27, 1949, in Board case No. 5-CB-14, 
by which they and each of them are aggrieved and their 
interests, and the interests of each of them, are adversely 
affected, and respectfully state and show to this Honorable 
Court that: 

2 a I. 

Nature of the Proceedings as to Which Review is Sought. 

Upon charges filed on July 2,1948, by Jones and Laugh- 
lin Steel Corporation and seventeen other companies 
(known in the bituminous coal industry as operators of 
“captive mines’’ and hereinafter sometimes referred to as 
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“Companies”), the General Counsel of the Board, on July 
8 , 1948, issued a complaint against the Petitioners herein 
charging them with having engaged in unfair labor prac¬ 
tices within the meaning of Section 8, subsections (b)(1) 
(A), (b)(2) and (b)(3), and Section 2, subsections (6) and 
(7) of the National Labor Relations Act, as amended (Pub¬ 
lic Law 101—80th Congress, First Session, hereinafter 
called the “Act”). 

The Complaint, as originally filed, charged in Para¬ 
graphs VIII, IX and X thereof that Petitioners, and each 
of them, 

(1) since on or about June 22, 1948, refused and con¬ 
tinue to refuse to bargain collectively in good faith with 
the companies in respect to conditions of employment of 
the companies’ employees, by refusing to enter into a col¬ 
lective bargaining contract unless it “contains an effective 
union shop provision, without certification by the Board 
that at least a majority of the eligible employees of the 
companies, or each of them, voting in the most recent elec¬ 
tion” held as provided in Section 9(e) of the Act, had voted 
to authorize the Union to make an effective union shop con¬ 
tract, thereby engaging in unfair labor practices within the 
meaning of Section 8(b)(3) of the Act; 

3a (2) “have attempted and continue to attempt to 
cause the Companies, and each of them, to discrim¬ 
inate against their employees by insisting and seeking to 
compel the Companies, and each of them, to enter into an 
effective union shop contract, requiring all persons em¬ 
ployed by the Companies, and each of them, to be or be¬ 
come members of the Union” without the certification 
aforesaid, thereby engaging in unfair labor practices with¬ 
in Section 8(b)(2) of the Act; and 

(3) since said date have restrained and coerced, and are 
restraining and coercing, the Companies’ employees in the 
exercise of rights guaranteed by Section 7 of the Act by 
(a) refusing to bargain collectively with the Companies as 
above set forth, and (b) attempting to cause the Companies 
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to discriminate against their employees in the manner 
above set forth, thereby engaging in unfair labor practices 
within Section 8(b)(1)(A) of the Act. 

Petitioners, and each of them, filed a Motion to Dismiss 
Complaint and an Answer to Complaint. In said Motion, 
Petitioners raised constitutional and jurisdictional ques¬ 
tions, as well as the sufficiency of the Complaint. In said 
Answer, Petitioners denied that they had engaged in un¬ 
fair labor practices as charged in the Complaint, denied 
the averments of said Paragraphs VIII, IX and X, and 
averred, among other matters, that: 

“That at all times since on or about June 22, 1948, as 
well as at all times prior thereto, Respondents, 1 and each 
of them, have bargained collectively in good faith 
4a with the Companies for the purposes set forth in 
paragraph VIII of the Complaint and on July 13, 
1948, the Companies and the Union executed the National 
Bituminous Coal Wage Agreement of 1948 containing the 
union shop provision requested by the Union in the nego¬ 
tiations for a collective bargaining agreement for and on 
behalf of the coal miners of the charging Companies; that 
the provision for a union shop, as contained in said agree¬ 
ment, was initially agreed upon by and between the Union 
and the Companies in the negotiation and execution of the 
wage agreement in the year 1941 and has been contained 
in each of the succeeding wage agreements since that time, 
including the National Bituminous Coal Wage Agreement 
of 1947 which expired on June 30, 1948; that all the em¬ 
ployees affected by said provision in the 1948 Agreement 
were members of the Union at the time of the expiration 
of said Agreement of 1947 and so far as Respondents, or 
either of them, are informed and know, none of the said 
employees has withdrawn or attempted to withdraw from 
union membership since said termination date; that, in 
conformity with and pursuant to the Constitution of the 

1 In the proceedings before the National Labor Relations Board, the Peti¬ 
tioners herein were referred to aa “Respondents.” 
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Union, tlie Union’s Scale Committee, at a convention au¬ 
thorized by the said Constitution, established for the 
5a Union and the members thereof a National Policy 
Committee to effectuate the wage policy therefor and 
clothed said committee with authority to deal with all mat¬ 
ters in the making of basic wage agreements, and the said 
Agreement of 1948 was negotiated, approved and affirmed 
by said National Policy Committee, empowered as afore¬ 
said, as representatives of the said employees and mem¬ 
bers of the Union; and that in the negotiation and execu¬ 
tion of said Agreement of 1948, the Union and the officers 
and agents thereof who participated therein were acting 
within the scope of authority delegated to them by and 
under the instruction of the employees of said Companies, 
as members of the Union, and Respondents, and each of 
them, therefore aver that the request of said Union and 
said officers and agents, acting as aforesaid, pursuant to 
the authority aforesaid for the union shop provision was 
in law and in fact a discharge of the mandate of and from 
the membership of the Union to their representatives for 
the negotiation of a wage agreement containing the union 
shop provision, as aforesaid. 

“Respondents, and each of them, further answering said 
paragraphs, aver that neither the Complainant nor the 
charging Companies have contended otherwise than that 
the employees of said Companies would vote overwhelm¬ 
ingly for the union shop; that the individual employees of 
said Companies, who are members of the Union, 
6 a with knowledge of the dispute between the Union 
and the Companies concerning the union shop pro¬ 
vision, in their own right and in protest to the refusal of 
said Companies to accept said 1948 Agreement (including 
the union shop provision), refused to return to work for 
the Companies after the termination of their vacation pe¬ 
riod on July 6, 1948; that although, as Respondents, and 
each of them, are informed and believe and, therefore, say 
that said employees, or a large number of them, were ad- 
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vised by their employer or employers prior to the date on 
which the Companies executed said Agreement of 1948 that 
employment was available to them upon terms and con¬ 
ditions consonant with the National Bituminous Coal Wage 
Agreement of 1948, other than the union shop provision, 
and that said employer or employers were willing to adopt 
the ‘Union Shop provision, provided it does not become 
effective until authorized in the manner specified in the 
law’; that despite such offer the said employees refused 
to return to work and continued so to refuse to return to 
work until the said Companies executed the Agreement of 
1948, as aforesaid, containing the controverted union shop 
provision; that it was then and only then that said em¬ 
ployees returned to and resumed their work in the produc¬ 
tion of bituminous coal for said Companies; that Respon¬ 
dents, and each of them, are without knowledge of 
7a any complaint from any of said employees of the 
Union’s demand for the union shop provision as con¬ 
tained in said Agreement of 1948 either prior to or subse¬ 
quent to the execution thereof by said Companies, but that, 
on the contrary, the action and conduct of the said em¬ 
ployees in remaining away from work and in not complain¬ 
ing of the Union’s demand were tacitly an approval of the 
Union’s request for said provision and that, therefore, the 
averment in the Complaint herein that Respondents, and 
each of them, ‘have restrained and coerced and are restrain¬ 
ing and coercing employees of the Companies in the exer¬ 
cise of rights guaranteed in Section 7 of the Act’ is with¬ 
out foundation in fact and is wholly contrary to the facts 
and to the wishes and desires of said employees. Respon¬ 
dents, and each of them, further say that since the resump¬ 
tion of work by said employees as aforesaid coal has been, 
and is now being, produced under said Agreement of 1948 
without dissidence of the issue relating to the union shop 
from any of said employees. 

“Respondents, and each of them, aver that the Union, 
as evidence of its good faith and that its request was wholly 
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with the authority and consent of said employees, offered 
to furnish the charging Companies authorizations signed 
by the involved employees showing their written approval 
of the Union’s request, but this offer was rejected by the 
representatives of said Companies.” 

8 a At the inception of the hearing of the proceedings 
before the Trial Examiner, counsel for the General 
Counsel, National Labor Relations Board, was granted 
leave to amend the complaint by adding Paragraphs IX-A, 
IX-B, IX-C and IX-D thereto (General Counsel’s Exhibit 
No. IF), charging that on June 25, 1948, Petitioners here¬ 
in and producers of bituminous coal, other than the com¬ 
plaining Companies, entered into an agreement effective 
July 1, 1948, which renewed and continued in effect certain 
provisions of the previous agreement, including the union 
shop clause, without Board certification or provision there¬ 
for, that at least a majority of the eligible employees of 
the companies voting in the most recent election held as 
provided in Section 9(e) had voted to authorize the Union 
to make an effective union shop contract; that on or about 
July 6, 1948, and thereafter the Union and the companies’ 
employees engaged in a strike, work stoppage, and/or con¬ 
certed refusal to perform services for the companies be¬ 
cause of their refusal to enter into an agreement contain¬ 
ing an effective union shop clause; that on July 13, 1948, 
after the companies decided to yield to Petitioners’ de¬ 
mands, said Petitioners and the companies entered into the 
1948 Agreement containing the union shop clause which 
(as averred by the Complaint and denied by the Petition¬ 
ers) “does not conform with the requirements of the Act, 
and that said Agreement and clause at all times since said 
time have been and are being maintained by Petitioners in 
full force and effect; and that by reason thereof Petition¬ 
ers, and each of them, have restrained and coerced and are 
restraining and coercing employees in the exercise 
9a of rights guaranteed in Section 7 of the Act and 
did thereby engage in and are engaging in unfair 
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labor practices within the meaning of Section 8(b)(1)(A) 
of the Act, and caused and attempted to cause the com¬ 
panies to discriminate against employees in violation of 
Section 8(a)(3) as well as Section 8(b)(2) of the Act.” 

To the amended charges, Petitioners made the following 
answer (see Tr. 2 12-15): 

“For the record the respondents’ original answer is now 
offered in all of its pertinent aspects as an answer to the 
amended complaint, and in addition thereto respondents, 
and each of them, in reply to Section IX-A of the amended 
complaint, admits that on June 25, 1948, the respondents 
and representatives of the bituminous coal producers, other 
than the companies, entered into an agreement effective 
July 1, 1948, which renewed and continued in effect certain 
provisions of the previous agreement—that would be the 
1947 agreement, which is based upon the 1941 agreement— 
including a clause known as the ‘Union shop clause’ re¬ 
quiring all employees covered by the agreement to be or 
become members of the Union. 

“The respondents, and each of them, however, generally 
and specifically deny that any certification by the Board is 
requisite either in law or in fact. 

“In reference to the clause IX-B, the respondents 
10 a and each of them, generally and specifically deny 
that the Union engaged in a strike as averred in sec¬ 
tion IX-B, and the respondents and each of them aver and 
assert that between July 6th and July 13th the employees 
of said complainant companies in their own right and in 
protest to a refusal of said companies to accept the 1948 
agreement, including the union shop, abstained from their 
work. 

“In response to Section IX-C of the amended complaint, 
the respondents and each of them generally and specifi¬ 
cally deny the statement and charges in said paragraph 
IX-C and especially deny that the companies ‘yielded to 
the demands and insistence of the respondents’, the quoted 


2 The abbreviation * * Tr .' ’ refers to the Transcript of the evidence. 
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matter being contained in IX-C, as alleged in said para¬ 
graph and the respondents aver and say that there was no 
‘demand’ or ‘insistence’ by respondents on July 13th or on 
July 12th or on July 11th or on July 10th, but that in truth 
and in fact the settlement reached by and between the com¬ 
plaining companies and these respondents on that date, to 
wit, July 13th, was under the auspices and guidance of 
Justice T. Alan Goldsborough, Judge of the United States 
District Court for the District of Columbia, and the settle¬ 
ment was reached between the complaining companies 
through their representative, Mr. Harry M. Moses, and his 
counsel with respondents, specifically providing for 
11a the extension by said companies through their rep¬ 
resentative, Mr. Moses of the National Bituminous 
Coal Wage agreement of 1948 and that said settlement so 
reached was voluntary and without insistence agreed to by 
the said Moses and his counsel in behalf of said companies 
in the presence of said Court as stated. 

“The respondents, and each of them admit and aver that 
said agreement was executed on July 13th, has been since 
that date and is now being maintained in full force and 
effect not only by respondents but by all the complaining 
companies herein. 

“The respondents, and each of them, aver that if this be 
an illegal act or a violation of statute, which the respon¬ 
dents, and each of them, deny, then, in such event, the com¬ 
plaining companies and each of them are equally partici¬ 
pants with the respondents herein, and should be equally 
so charged by the Board. 

“As to paragraph IX-D, the respondents and each of 
them generally and especially deny the charges and state¬ 
ments therein contained and adopt as an additional answer 
thereto all the pertinent facts of the original answer al¬ 
ready on file herein. 

“Mr. Examiner, in further answer to Section IX-A, the 
respondents, and each of them, aver and say that the con¬ 
tract executed on June 25,1948, referred to in Section IX-A 
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is applicable only to the respective companies that 
12a signed the same and have no pertinency as to the 
complaining companies, the complainant companies 
having signed a contract of their own on July 13th. 

“In addition thereto I would like to say generally this 
is in substance our position in reference to the amended 
complaint, we would like to reserve the right as indicated 
to submit it in writing or by further oral statement. 

• • • • 

“In response to Section IX-C, a moment ago I referred 
to the date of July 13th, 12th, 11th and 10th. In addition 
thereto I should like to add the date of July 9th, that being 
the date on which Justice G-oldsborough initiated the meet¬ 
ing of the parties. 

“Trial Examiner Ringer: That will also be considered 
as part of your answer.” 

Prior to the close of the hearing before the Trial Exam¬ 
iner, Petitioners herein asked leave to amend their Motion 
to Dismiss, to which there was no objection and the Motion 
was granted (Tr. 252), and necessity of written answer, as 
amended, was waived (Tr. 256, 257). Also, at the conclu¬ 
sion of taking of testimony, Petitioners renewed their Mo¬ 
tion to Dismiss the complaint upon the grounds stated in 
their Motion to Dismiss, as amended, and upon the addi¬ 
tional grounds that the evidence in the case is insufficient 
to sustain the charges, or any of them (Tr. 265). The Trial 
Examiner reserved ruling on said Motion, which he 
13a denied in his Intermediate Report and Recommended 
Order. A hearing was held before William R. 
Ringer, Trial Examiner, on July 22, 23 and 26, 1948, at 
which Petitioners appeared and participated. 

On January 18, 1949, William R. Ringer, Trial Exam¬ 
iner, filed with the Board his “Intermediate Report and 
Recommended Order”, and the case was transferred to 
and continued before the Board. 

The Trial Examiner, in his findings of fact and conclu¬ 
sions of law exonerated Petitioners of charges of refusing 
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to bargain within the meaning of Section 8(h)(3) and of 
coercing and restraining employees within the meaning of 
Section 8(b)(1)(A) of the Act, but held that: 

“By causing and attempting to cause the companies to 
enter into a collective bargaining agreement containing a 
union-shop clause making membership in the Union a con¬ 
dition of employment, without compliance with the pro¬ 
visos in Section 8(a)(3) of the Act, the Respondents and 
each of them have caused and attempted to cause the com¬ 
panies to discriminate against employees in violation of 
Section 8(a)(3) of the Act and thereby engaged in unfair 
labor practices within the meaning of Section 8(b)(2) of 
the Act.” 

Statement of Exceptions to the Intermediate Report and 
Recommended Order, with supporting brief, were duly filed 
with the Board by petitioners. 

On April 27, 1949, Petitioners filed a Motion to Strike 
the said Intermediate Report and Recommended Order, to 
strike the entire record in the case and remand it for trial 
de novo “before an Examiner legally and properly 
14a qualified under the Administrative Procedures Act 
of 1946 (5 U.S.C.A. 1001-1011).” The Board re¬ 
jected this motion. 

The case was decided by the Board’s issuance of its De¬ 
cision and Order under date of May 27,1949, of which com¬ 
plaint is herein made. Therein, the Board dismissed the 
complaint, as amended, in so far as it alleges that Peti¬ 
tioners engaged in unfair labor practices in violation of 
Sections 8(b)(1)(A) and 8(b)(3) of the Act, although 
Board Member Reynolds disagreed as to the 8(b)(3) 
charge and filed a concurring and dissenting opinion. The 
Board, however, found that the Petitioners, “by attempt¬ 
ing to cause and causing the Companies to execute an un¬ 
authorized union shop agreement, violated Section 8(b)(2) 
of the Act.” The Board, in its Order, required that Peti¬ 
tioners cease and desist from certain conduct specified in 
the Order and also that they take certain affirmative action 
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therein specified; and Petitioners herein complain of 
Board’s finding that they violated said Section 8(b)(2) of 
the Act, and of all portions of the Board’s said Decision 
relating to such finding, and of the Order in so far as it 
requires Petitioners to cease and desist as specified in said 
Order in Paragraph 1, subparagraph (a), (b), (c) and (d) 
thereof, and to take affirmative action as specified in said 
Order in Paragraph 2, subparagraphs (a), (b) and (c) 
thereof. A copy of said final Decision and Order, as served 
on Petitioners, including the concurring and dissenting 
opinion of Board Member James J. Reynolds, Jr., and the 
said Intermediate Report and Recommended Order, are 
attached hereto as Exhibit “A”. 

15a H. 

The Facts and Statutes Upon Which Jurisdiction 

Is Based. 

Petitioners say that said Union is a labor organization 
within the meaning of Section 2 (5) of the Act and that 
both said Union and John L. Lewis, President of said 
Union, transact business in the District of Columbia; that 
each of the Petitioners is a person aggrieved by certain 
portions, hereinafter designated, of said Order of May 27, 
1949, within the meaning of Section 10 (f) of said Act 
(Section 160 (f), Title 29 U.S.C.A.); that said Order is a 
final order of the Board; that this Petition for Review is 
authorized and provided for by said Section 10 (f) of said 
Act; and that this Court has jurisdiction of this proceed¬ 
ing under and pursuant to said Section 10 (f). 

in. 

Points Upon Which Petitionees Intend to Rely For the 
Relief Hereinafter Requested Are As Follows: 

1 . 

The portions of the Order of the Board of which com¬ 
plaint is made herein are contrary to law and unsupported 
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by, and contrary to, substantial evidence on the record 
considered as a whole. 

16a 2- ' 

The Board’s denial of Petitioners’ Motion to 
Strike the Intermediate Report and Recommended Order 
of William R. Ringer, dated January 18,1949, and to strike 
the entire record in this case and to remand the case for 
trial de novo before an Examiner legally and properly 
qualified under the Administrative Procedures Act of 1946 
(5 U.S.C.A. 1001-1011), is erroneous and contrary to law. 

3. 

The Board erred in adopting the following statements, 
findings, conclusions and recommendations of the Trial 
Examiner, contained in the Intermediate Report and Rec¬ 
ommended Order herein, for the reasons that such state¬ 
ments, findings, conclusions and recommendations are un¬ 
supported by, and are contrary to, substantial evidence on 
the record considered as a whole, and are contrary to law: 

(a) The finding in said Report, as contained in the 
sentence beginning on line 50, page 3,* disregards the fact 
shown by the record that the request for a conference to 
negotiate a successor contract was directed to all signa¬ 
tories to the 1947 Agreement, which included coal asso¬ 
ciations, in addition to coal operators. 

(b) The statement and findings in said Report that the 
contracts beginning with 1941 and including the 1947 
Agreement contained a provision in effect that employees 
covered by the contract were required to be, or become, 
members of the Union, omit consideration of additional 
provisions in said contract pertinent to the union shop 

issue. 

17a (c) The statements and findings in said Report 

that on June 24 the parties had not agreed on the 
issue of the union shop and that such disclosure was made 


# Line 10, Joint Appendix (herein abbreviated J. A.), p. 51. 
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to the Board of Inquiry are contrary to the recorded pro¬ 
ceedings had before the Board of Inquiry (General Coun¬ 
sel’s Exhibit No. 8, pages 182-189). 

(d) The statement and finding that Moses, on behalf of 
the captive mine operators, notified the Board of Inquiry 
of the impasse on the union shop clause, and that the 
Board of Inquiry, in its final Report to the President, 
attached a Supplement pointing out that unresolved issue, 
omit reference to and consideration of the “Conclusion” 
contained in said final Report to the President. 

(e) The statements of fact in said report concerning the 
meeting between Lewis and Moses on June 28 and the 
meeting between counsel for the Companies and counsel 
for the Union, on June 30, omit reference to and consid¬ 
eration of the proposal made by the Union’s counsel to 
provide the Companies with individually signed employee 
ratifications of the union shop provision. 

(f) The findings and statements contained in said report 
(lines 11 to 32, inclusive, page 7)* which, in substance, 
assert that the Companies executed the 1948 Agreement 
because of the Union’s insistence that Petitioners would 
agree to no contract which did not contain the union shop 
provision and because tbe miners, all Union members, 
were withholding and would continue to withhold, their 
services until a contract was in effect, and that Petitioners 

were approving and participating in the strategy of 
18a the employees concertedly withholding their ser¬ 
vices, which action constituted a strike to cause the 
Company to agree with a union shop clause, are unsup¬ 
ported by, and are contrary to, the substantial evidence 
on the record considered as a whole. 

(g) The statement and finding in said Report (page 9, 
lines 6-13) that— 

“There would seem to be no question that application 
by the companies of the provision that all employees be 


* Line 18, J. A. 57 through line 5, J. A. 58. 
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or become members of the Union, would constitute dis¬ 
crimination under Section 8(a)(3) unless such union-shop 
provision has been preceded by the election and certifi¬ 
cation procedures set out in the proviso in said subsection. 
It is entirely clear from the record that the Union has not 
been so certified by the Board after a union-shop election.’’ 
so far as they purport to be a statement of the law, are 
contrary to law, and that in so far as the second sentence 
purports to be a finding of fact, it is unwarranted and 
without competent evidence in the record to sustain it. 

(h) The findings and statements of facts in said Report, 
found on page 9 thereof, lines 16 through 36,* to which ref¬ 
erence is here made, dealing with the question whether 
Petitioners caused and attempted to cause the Companies 
to discriminate, are contrary to law, are unsupported by, 
and contrary to, the substantial evidence on the record 
considered as a whole, and omit reference to and consid¬ 
eration of— 

19a (1) Pertinent portions of the 1948 Agreement. 

(2) The uncontradicted evidence that such Agree¬ 
ment was arrived at under the guidance and auspices of 
Honorable T. Alan Goldsborough Judge of the United 
States District Court for the District of Columbia and 
other facts relating to his participation in events leading 
to the execution of said Agreement. 

(3) The admission by witness Gall that the stipulation 
entered into between the Companies and the Union was 
entered into in good faith and not in the nature of an 
amendment to said Agreement. 

(4) The uncontradicted fact of Union counsel’s proposal 
to provide the Companies with individually signed em¬ 
ployee ratifications of the union shop provision. 

(5) Lack of objection by the Companies to the union 
shop, as such; that there had been no objection to the 
union shop provision in the 1947 Agreement or agreements 


* Line 4 through line 30, J. A. 61. 
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prior thereto, or its inclusion in the 1948 Agreement; and 
that no one had been denied employment because of the 
inclusion of the clause. 

and the designation of the union shop clause as illegal in 
this case, is contrary to law and to the substantial evidence 
on the record considered as a whole. 

20a (i) The finding in said Report that “this con¬ 

certed absence from work to have been a strike by 
and with the knowledge and approval of” Petitioners “for 
the purpose of compelling the Companies to agree to a 
contract containing the union-shop clause” is contrary to 
law and without the support of, and contrary to, any sub¬ 
stantial evidence on the record considered as a whole. 

(j) The finding in said Report that Petitioners at¬ 
tempted to cause, and caused, the Companies to execute a 
contract containing the unlawful union shop agreement 
which has been a condition of employment in force and 
effect at all times since, and the designation of the union- 
shop agreement as “unlawful” are contrary to and un¬ 
supported by substantial evidence on the record considered 
as a whole, and are contrary to law. 

(k) The finding and conclusion in said Report that it is 
not a defense that no employees are shown to have lost 
employment because of non-membership in the Union or 
that no employees are shown to have desired to withdraw 
from the Union, are contrary to law. The decision of the 
National Maritime Union case, cited in said Report, is not 
applicable to the facts in the instant case and is contrary 
to law. 

(l) The finding in said Report that the union shop 
agreement is “unlawful” is contrary to law and contrary 
to and unsupported by the substantial evidence on the 
record considered as a whole, in this case. 

(m) The finding and conclusion in said Report that Peti¬ 
tioners “have caused and attempted to cause the Com- 
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panies to discriminate against employees in viola- 
21a tion of Section 8(a)(3) of the Act” are contrary to 
law and unsupported by and contrary to the sub-, 
stantial evidence on the record considered as a whole. 

(n) The “Findings of Fact” in said Report on the issue 
of alleged unfair labor practices in violation of Section 
8(b)(2) are contrary to the substantial evidence on the 
record considered as a whole, because of the failure of the 
Trial Examiner to refer to, or to give consideration to, 
numerous pertinent facts which appear in the evidence in 
this case. 

(o) The findings in said Report under the heading “The 
effect of the unfair labor practices” found on page 10, 
lines 44 through 51,• are unsupported by and contrary to 
law and to the substantial evidence on the record consid¬ 
ered as a whole. 

(p) The findings and recommendation in said Report 
contained under the heading “Remedy” beginning on line 
55, page 10, and extending through and including line 5 
on page 11,•• to which reference is here made, are contrary 
to law and to the substantial evidence on the record con¬ 
sidered as a whole. 

(q) The conclusions of law in said Report, as set forth in 
paragraph 2 under the heading “Conclusions of Law” 
that— 

“By causing and attempting to cause the companies to 
enter into a collective bargaining agreement containing a 
union-shop clause making membership in the Union a con¬ 
dition of employment, without compliance with the pro¬ 
visos in Section 8(a)(3) of the Act, the Respondents and 
each of them have caused and attempted to cause the com¬ 
panies to discriminate against employees in viola- 
22a tion of Section 8(a)(3) of the Act and thereby 
engaged in unfair labor practices within the mean¬ 
ing of Section 8(b) (2) of the Act.” 


# Lines 1 through 8, J. A. 64. 
# * Lines 10 throngh 27, J. A. 64. 
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is contrary to law and is unsupported by, and contrary to, 
the substantial evidence on the record considered as a 
whole. 

(r) The conclusion of law that the “aforesaid unfair 
labor practices are unfair labor practices wdthin the mean¬ 
ing of Section 2 (6) and (7) of the Act” is contrary to law 
and to the substantial evidence on the record considered 
as a whole. 

(s) The recommendations contained in said Report in 
paragraph 1, subparagraphs (a), (b), (c), (d) and (e), 
and the recommendations, as set forth in paragraph 2, 
subparagraphs (a) and (b), and the further recommenda¬ 
tion that, unless Petitioners shall, within ten days from 
the receipt of said Report, notify the Regional Director 
in writing that they will comply with the foregoing recom¬ 
mendations, the Board issue an order requiring Petition¬ 
ers to take the action required, to all of which reference is 
made, are contrary to law and unsupported by, and con¬ 
trary to, the substantial evidence on the record considered 
as a whole. 

(t) The statement in said Report beginning on line 45 
of page 8 thereof and extending through line 2 on page 9, 
including Note 3 at the bottom of page 8, # to all of which 
reference is here made, is contrary to law. 

The Board’s adoption and affirmance of each of the fore¬ 
going matters is erroneous, unsupported by, and contrary 
to, substantial evidence on the record considered as a 
whole, and against the preponderance of the testimony and 
evidence adduced in this case, and contrary to law. 

4. 

23a The Board erred in affirming the following 
actions and rulings of the Trial Examiner: 

.(a) It was prejudicial error for the Trial Examiner to 
permit the following questions to be answered over objec¬ 
tion by Petitioners : 

“Q. (By Mr. Barban) Mr. Moses, with respect to those 
occasions on which the mine owmers’ prior contract with 


* Line 11, J. A. 60 through line 22, J. A. 60. 
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the United Mine Workers has expired without a successor 
contract having been entered into, what has occurred in the 
operation of the mines?” 

to which the witness, over Petitioners’ objection, replied: 

‘ ‘ The Witness: Except on occasions when the coal mines 
of the country were being operated under Government con¬ 
trol or under the compulsion of an Executive request of 
the President of the United States, the general practice 
almost without exception, has been when there has been 
no contract there was no work at any of the coal mines or 
captive mines of the charging companies.” 

(See Tr. 103-106). 

Affirmance by the Board of the Examiner’s rulings is 
erroneous, prejudicial and contrary to law. 

(b) It was prejudicial error for the Trial Examiner to 
admit in evidence, over Petitioners’ objections, General 

Counsel’s Exhibits Nos. 12 and 13 (being copies of 
24a the United Mine Workers Journal of August 1,1944, 
and June 1, 1946, respectively). (Tr. 107-111) Af¬ 
firmance by the Board of the Trial Examiner’s rulings with 
reference thereto is erroneous, prejudicial and contrary 
to law. 

(c) It was prejudicial error for the Trial Examiner to 
permit, over Petitioners’ objections, General Counsel’s wit¬ 
ness Moses, when asked (Tr. 112): 

“Q. (By Mr. Barban) My intention, Mr. Moses, was to 
ask you whether or not you knew that at the time that you 
were negotiating for the 1948 agreement that the United 
Mine Workers of America had a ‘no contract, no work 
policy’?” 

to reply: 

“A. The matter is common knowledge and I knew it.” 

It was likewise prejudicial error for the Trial Examiner 
to overrule Petitioners’ motion to strike the question and 
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answer (Tr. 113). Affirmance of these rulings by the Board 
is erroneous, prejudicial and contrary to law. 

(d) It was prejudicial error for the Trial Examiner to 
sustain an objection by the General Counsel and to refuse 
to require General Counsel’s witness Moses on cross-ex¬ 
amination to answer the following question (Tr. 132-139): 

“Q. Now, Mr. Moses, to the best of your recollection, 
will yon state who made the proposal that was finally ac¬ 
cepted as between the parties?” 

Affirmance by the Board of the Trial Examiner’s rulings 
is erroneous, prejudicial and contrary to law. The avowal 
(Tr. 139) discloses that the witness would have testified 
that the agreement reached between the Union and 
25a the Companies came from a proposal initiated “by 
the Court himself” and urged upon the parties as 
“fair and reasonable”; and that acceptance of the agree¬ 
ment by the Companies was voluntary, without compul¬ 
sion, directly or indirectly, from the Union or its members. 

(e) It was prejudicial error for the Trial Examiner to 
refuse to strike the answer of General Counsel’s witness 
Moses (Tr. 146) reading thus: 

“A. I will have to answer it in the manner I answered 
it before. The compulsion was there, because the mines 
of the Captive mine owners were idle.” 

Affirmance by the Board of the Trial Examiner’s ruling 
is erroneous, prejudicial and contrary to law. 

(f) It was prejudicial error for the Trial Examiner to 
sustain an objection by General Counsel to the question 
by Petitioners’ counsel, on cross-examination, of witness 
Moses, as follows: 

“Was any duress practiced upon you by any representa¬ 
tive of the Mine Workers on that day in the execution of 
the contract.” (Tr. 147) 
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and not to require a responsive answer to the question. 
Affir mance of such ruling by the Board is erroneous, preju¬ 
dicial and contrary to law. 

(g) It was prejudicial error for the Trial Examiner to 
admit in evidence, over Petitioners’ objection (Tr. 264), 
the evidence that records of the National Labor Relations 
Board disclose that no petition has been filed by the United 
Mine Workers of America for an election under 
26a Section 9 (e) of the Act. Affirmance by the Board of 
such ruling is erroneous, prejudicial and contrary to 

law. 

5. 

The findings, conclusions and recommendations of the 
Trial Examiner adopted by the Board, in so far as they 
adversely affect the Petitions and relate to the Petitioners’ 
alleged violation of Section 8 (b)(2) and Section 2 (6) and 
(7) of the Act, are erroneous, unwarranted and unsup¬ 
ported by, and contrary to, the substantial evidence on the 
record considered as a whole, and contrary to law. 

6 . 

The finding of the Board that Petitioners, without com¬ 
plying with prescribed statutory authorization procedures, 
and in violation of Section 8 (b)(2) of the Act, attempted 
to cause, and caused, the Companies to execute an agree¬ 
ment containing an invalid union-shop provision and thus 
to discriminate against employees within the meaning of 
Section 8 (a)(3) of the Act, and the further finding that 
in so doing the Petitioners did not merely insist upon the 
Companies’ acceptance of the unauthorized union shop as 
a condition for concluding an agreement but also resorted 
to strike action to support their demands, are erroneous, 
unwarranted and unsupported by, and are contrary to, the 
substantial evidence on the record considered as a whole, 
and contrary to law. 
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27a 7. 

The Board’s finding,that “the miners’ refusal to return 
to work after their vacation constituted a strike to compel 
the Companies to agree to the unauthorized union-shop con¬ 
tract, for which the Respondents were responsible” and 
the further finding that Petitioners “actually instigated 
and continued the strike until the Companies capitulated to 
their demands and signed the agreement” are unwar¬ 
ranted and unsupported by, and contrary to, the substan¬ 
tial evidence on the record considered as a whole, and are 
contrary to law. 

8 . 

The inference and finding of the Board that the Union’s 
policy in 1944 and 1946 of “no contract, no work” still 
obtained when the miners stayed away from work in July 
1948, in the absence of some factual predicate therefor, are 
wholly unwarranted and are not supported by any evi¬ 
dence in this case, and are contrary to law and to the sub¬ 
stantial, competent and admissible evidence adduced herein 
on the record considered as a whole. 


9. 

The Board erred in referring to and considering state¬ 
ments from copies of the United Mine Workers Journal, 
referred to in note 8 on page 3, of the Board’s opinion, be¬ 
cause said copies were inadmissible in evidence. 

28a 10. 

The Board’s finding that Petitioners “by attempting to 
cause, and causing, the Companies to execute an unauthor¬ 
ized union-shop agreement violated Section 8(b)(2) of the 
Act” is wholly unwarranted and not supported by, and is 
contrary to, the substantial evidence on the record con¬ 
sidered as a whole, and is contrary to law. 
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11 . 

The Board, in attributing authorization for the strike to 
Petitioners, failed to refer to and to consider many uncon¬ 
troverted pertinent facts appearing in the record, and such 
failure is to the prejudice of Petitioners, and the State¬ 
ment of Facts (appearing on pages 3 and 4 of said Deci¬ 
sion and Order),* relied upon by the Board, are unwar¬ 
ranted by, and contrary to, the substantial evidence on the 
record considered as a whole, and against the preponder¬ 
ance of the testimony and evidence adduced in this case, 
and contrary to law. 

12 . 

The conclusion of the Board that certification by the 
Board under Section 9(e)(1) of the Act is required to 
authorize the execution of a union-shop agreement is con¬ 
trary to law. 

13. 

The Board erred in rejecting Petitioners’ contentions 
that violation under section 8(b)(2) of the Act may be 
found only in instances of actual or attempted discrimina¬ 
tion against specific employees or a group of employees, 
and that the mere execution of a union-shop agreement 
does not constitute a violation under said section. The 
Board’s position and conclusions are contrary to law. 

29a 14. 

The Board erred in not finding that, under the circum¬ 
stances as shown by the facts adduced in this case, the re¬ 
quirement of Board certification pursuant to said section 
9(e)(1) was obviated. 

15. 

The Board erred in rejecting Petitioners’ contention 
that under the circumstances of the facts as adduced in 
this case, said statutory authorization was only a formalis- 


* Line 4, J. A. 32 through line 16, J. A. 33. 
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tic detail, not essential to the validity of the union-shop 
provision. 

16. 

The Board erred in assuming the constitutionality of 
the Act and in its finding and conclusion that prior cases, 
cited in said decision, support the constitutionality of the 
provisions of the Act which sanction union-shop agreement 
under specified conditions. 

17. 

The portions of the Board’s decision and order com¬ 
plained of herein are arbitrary, capricious and constitute 
an abuse of discretion and exceed the powers vested in the 
Board. 

18. 

The Board erred in failing and refusing to find, upon 
the record as a whole, that the union-shop provision in the 
National Bituminous Coal Wage Agreement of 1948 is 
valid. 

30a 19. 

The Board erred in failing and refusing to find, upon 
the record as a whole, that Petitioners had not engaged in 
unfair labor practices within the meaning of Section 
8(b)(2) of the Act. 

20 . 

The Board’s finding that the Trial Examiner committed 
no prejudicial error is erroneous, contrary to law and to 
the substantial evidence on the record considered as a 
whole, and to the preponderance of the testimony and evi¬ 
dence adduced in this case. 

21 . 

The Board’s conclusion that “Although there is no di¬ 
rect evidence that the Respondents issued a strike call, this 
is not determinative of the question of their responsibil¬ 
ity” is contrary to law. 
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22 . 

The Board erred in finding that there was no merit in 
Petitioners’ position that there was no relevancy between 
Union’s policy in 1944 and 1946 and the times material in 
this case. The Board erred in finding no merit to Petition¬ 
ers’ objections to the receipt in evidence of issues of the 
United Mine Workers Journal. 

23. 

Cases and other materials cited by the Board to sustain 
its position that Petitioners violated Section 8(b)(2) of 
the Act are not apposite. 

31a 24. 

The findings, statements, conclusions and recommenda¬ 
tions of the Trial Examiner adopted by the Board, of 
which complaint is herein made, and the findings, state¬ 
ments, conclusions and order of the Board, to the extent 
that Petitioners have herein complained thereof, are viola¬ 
tive of the First, Fifth and Thirteenth Amendments to the 
Constitution of the United States and are in violation 
of Sections 7, 10(c) and 13 of the Act, and are otherwise 
contrary to law, and are unsupported by, and are contrary 
to, the substantial evidence on the record considered as a 
whole, and are against the preponderance of the testimony 
and evidence adduced in this case. 

25. 

Section 8(a) (3) (ii) and Section 8(b)(2) of the Act are 
unconstitutional and in violation of the First, Fifth and 
Thirteenth Amendments to the Constitution of the United 
States. 

26. 

The Board was without jurisdiction to hear and deter¬ 
mine the matters set forth in the complaint. 
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27. 

The Board erred in failing to sustain Petitioners’ Mo¬ 
tion to Dismiss the complaint, as amended, against them 
and each of them, as well as their Motion to Dismiss made 
at the conclusion of the taking of evidence. The denial 
of said Motions by the Trial Examiner and the af- 
32a firmance of such denial by the Board are contrary 
to law, are against the preponderance of the testi¬ 
mony and evidence in this case, and are contrary to the 
substantial evidence on the record considered as a whole. 

28. 

The Board erred in entering its Order of May 27, 1949, 
in so far as it requires Petitioners and others therein men¬ 
tioned to cease and desist from doing the acts and matters 
set forth in Paragraph 1, subsections (a), (b), (c) and (d) 
thereof, and to take the affirmative action set forth in Par¬ 
agraph 2, subsections (a), (b) and (c) thereof because said 
portions of said Order are contrary to law and unsup¬ 
ported by, and contrary to the substantial evidence on the 
record considered as a whole, and against the preponder¬ 
ance of the testimony and evidence adduced in this case. 3 
The Board’s finding that such affirmative action will effec¬ 
tuate the policies of the Act are contrary to the substan¬ 
tial evidence on the record considered as a whole, is against 
the preponderance of the testimony and evidence adduced, 
and is contrary to law and in contravention of the author¬ 
ity vested in the Board under Section 10(c) of the Act. 

3 Wherever in this Petition there is a designation of matter in the Inter¬ 
mediate Report and Recommended Order or in said Decision and Order of 
May 27, 1949, reference thereto for the specific language used in said Report 
or in said Decision and Order, as the case may be, is herein made, and such 
specific language is made a part hereof as if written in this Petition. 
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33a IV. 

The Relief Prayed 

Wherefore, Petitioners, and each of them, pray: 

(1) That a certified copy hereof be forthwith served ac¬ 
cording to law upon the Respondent, National Labor Rela¬ 
tions Board, and that said Board be required to certify, 
and to deliver to Petitioners for filing forthwith with this 
Court, a transcript of the entire record of the proceedings 
in this case wherein said Final Decision and Order was en¬ 
tered, including the pleadings, motions, testimony, evi¬ 
dence and exhibits, the Intermediate Report and Recom¬ 
mended Order of the Trial Examiner and the Statements 
of Exceptions taken thereto, and the findings, conclusions, 
and Final Decision and Order of the said Board dated May 
27, 1949. 

(2) That said proceedings, entire record, and those por¬ 
tions of said decision, findings and conclusions, which ad¬ 
versely affect Petitioners, and each of them, and their in¬ 
terests, and the interests of each of them, and which relate 
to their alleged violation of Section 8 (b)(2) of the Act, 
and Paragraph 1, subparagraphs (a), (b), (c) and (d), 
and Paragraph 2, subparagraphs (a), (b), and (c), of said 
final Order dated May 27, 1949, in Case No. 5-CB-14, of all 
of which complaint is made herein, be reviewed; and that 
said portions of the decision, findings, conclusions and or¬ 
der, as complained of, be set aside, vacated and annulled; 

and that the Board be ordered to dismiss the com- 
34a plaint, as amended, in said case against the Peti¬ 
tioners, and each of them. 

(3) That this Court grant to Petitioners, and each of 
them, such other and further relief in the premises as the 
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rights and equities of the cause may require and to the 
Court may seem just and meet. 

Respectfully submitted, 

Welly K. Hopkins 
Harrison Combs 
Willard P. Owens 
900 15th Street, N. W. 
Washington, D. C. 

T. C. Townsend 
M. E. Boiarsky 
Kanawha Valley Building 
Charleston, West Virginia 

Attorneys for Petitioners, 
International Union, United Mine 
Workers of America, and John L 
Lewis, President of said Union. 

900 15th Street, N. W. 
Washington, D. C. 


Receipt is acknowledged of 
Service of two copies of 
said Petition for Review. 

/s/ Rosemary Filiopowicz 
Managing Attorney, 
Labor Relations Board, 
June 6, 1949. 
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35a Exhibit A 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

Case No. 5-CB-14 
In the Matter of 

International Union, United Mine Workers of America, 
and John L. Lewis, President of said Union 

and 

Jones & Laughlin Steel Corporation, Bethlehem Col¬ 
lieries Corporation, Minds Coal Mining Corporation, 
Republic Steel Corporation, Standard Fire Creek 
Coal Company, Buckeye Coal Company, Youngstown 
Mines Corporation, Olga Coal Company, Armco Steel 
Corporation, Wheeling Steel Corporation, Consum¬ 
ers Mining Company, Inland Steel Company, Weir- 
ton Coal Company, Crucible Steel Company of Amer¬ 
ica, H. C. Frick Coke Company, United States Coal 
and Coke Company, Geneva Steel and Tennessee 
Coal, Iron and Railway Co. 

DECISION AND ORDER 

On January 18, 1949, Trial Examiner William R. Ringer 1 
issued his Intermediate Report in the above-entitled 

l On April 27, 1949, the Respondents filed a motion to set aside the Inter¬ 
mediate Report and Recommended Order of Trial Examiner William R. 
Ringer, to strike the entire record in this case, and to remand this case for 
trial de novo before an “Examiner” legally and properly qualified under the 
Administrative Procedure Act. In support of their motion, the Respondents 
argue that Mr. Ringer was not qualified to act as Trial Examiner in these 
proceedings pursuant to Sec. 203.34 of Board Rules and Regulations because, 
having occupied the position of “Chief Trial Examiner” for the Board on 
June 11, 1947, the effective date of Section 11 of the Administrative Pro¬ 
cedure Act, and thereafter, he was ineligible to be appointed or to act as a 
Hearing Examiner under the Administrative Procedure Act. We find that 
the Respondents’ motion is wholly without merit, and it is hereby denied. 

Apart from the fact that we seriously doubt the Respondents’ right to 
question at this stage of the proceedings the Trial Examiner’s qualification 
to act in that capacity, we find that it was the plain intention of Congress 
not to give retroactive effect to the determination of the Civil Service Com¬ 
mission with respect to the eligibility of Hearing Examiners under the Ad¬ 
ministrative Procedure Act so as to nullify proceedings previously had before 
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36a proceeding, finding that the Respondents had en¬ 
gaged in and were engaging in certain unfair labor 
practices and recommending that they cease and desist 
therefrom and take certain affirmative action, as set forth 
in the copy of the Intermediate Report attached hereto. 
The Trial Examiner also found that the Respondents had 
not engaged in certain other alleged unfair labor practices 
and recommended that the complaint be dismissed with 
respect to such allegations. Thereafter, the Respondents 
and the General Counsel filed exceptions to the Intermedi¬ 
ate Report and supporting briefs. 2 

The Board has reviewed the rulings of the Trial Exam¬ 
iner made at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep¬ 
tions and briefs, and the entire record in the case, and 
hereby adopts the findings, conclusions, and recommenda¬ 
tions of the Trial Examiner, 3 with the modifications, and 
additions noted below. 

1. We agree with the Trial Examiner that the Respon¬ 
dents without complying with prescribed statutory author¬ 
ization procedures, 4 and in violation of Section 8 (b) (2) 


a duly designated Trial Examiner who might later fail to qualify. Matter 
of Russell Manufacturing Co., 82 N.L.R.B., No. 136, and cases there cited. 
But, in any event, we note that Trial Examiner Ringer was duly qualified, 
certified, and designated as a Hearing Examiner under applicable law. 
Finally, even assuming, but by no means conceding, that the Report of Con¬ 
sultants to United States Civil Service Commission (95 Daily Cong. Rec. 
A 1567-1571 (March 16, 1949)), relied upon by the Respondents to urge 
Trial Examiner Ringer’s disqualification, were in any sense final and un- 
reviewable, it is clear from the Report itself that a person who acted as a 
“Chief Examiner’’ on June 11, 1947, or thereafter, was not thereby dis¬ 
qualified for appointment or for service as an “Examiner’’ within the mean¬ 
ing of the Administrative Procedure Act. 

2 The Respondents waived oral argument previously requested by them, 
which was scheduled for hearing on April 28, 1949. The other parties there¬ 
upon joined in the waiver. 

3 We specifically adopt the Trial Examiner’s holding, contrary to the con¬ 
tentions of the General Counsel, that the Respondents have not violated Sec¬ 
tion 8 (b) (1) (A) of the amended Act. 

■* The proviso to Section 8 (a) (3) of the Act permits the consummation 
of a union-shop agreement requiring membership in a labor organization as 
a condition of employment if, among other things, “ following the most re¬ 
cent election held as provided in Section 9 (e) the Board shall have certified 
that at least a majority of the employees eligible to vote in such election 
have voted to authorize such labor organization to make such an agreement.’’ 
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of the Act, attempted to cause and caused the Companies 
to execute an agreement containing an invalid union-shop 
provision and thus to discriminate against employees with¬ 
in the meaning of Section 8 (a) (3) of the Act. In so 
doing, we find that the Respondents did not merely insist 
upon the Companies’ acceptance of the unauthorized union 
shop as a condition for concluding an agreement but, con¬ 
trary to the Respondents’ contention, also resorted to 
strike action to support their demands. 

37a It is clear, as the Trial Examiner found, that the 
miners’ refusal to return to work after their vacation 
constituted a strike to compel the Companies to agree to the 
unauthorized union-shop contract, 5 for which the Respon¬ 
dents were responsible. Although there is no direct evi¬ 
dence that the respondents issued a strike call, this is not 
determinative of the question of their responsibility. For 
we nevertheless find in the circumstances detailed below, 
cogent evidence that the Respondents, though scrupulously 
avoiding any outward appearance of participation in the 
strike, actually instigated and continued the strike until 
the Companies capitulated to their demands and signed 
the agreement. 6 As we have recently had occasion to ob¬ 
serve : 7 

A strike call may be given in forthright fashion, or in¬ 
formally in a manner which is understood by the initiated. 
A strike may be as effectively signalled by a simple state¬ 
ment that an employer has refused to sign a collective bar¬ 
gaining contract when the union policy is “No contract— 
no work,” as by a direct strike call from the union leader¬ 
ship to the union members on the failure to reach agree¬ 
ment on a new contract. 

It is true that there is no direct evidence on how the Re¬ 
spondents called the meat market employees out on strike. 

5 Hatter of The Great Atlantic and Pacific Tea Company ( Amalgamated E 
Meat Cutters, etc.), 81 N. L. R. B., No. 164. 

6 The parties, however, by contemporaneous stipulation reserved their rights 
to test the validity of the union-shop provision in the contract before the 
Board and the Courts on appeal from the Board’s decision. 

7 Matter of The Great Atlantic and Pacific Tea Company, supra. 
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But the critical question is not how the Respondents gave 
the strike call, but whether, no matter how, they did give 

it* m m • 

In attributing authorization for the strike to the Respon¬ 
dents, we are persuaded by the following facts established 
by the record: (a) all the miners in widely scattered areas 
simultaneously abstained from returning to work after 
their vacation because of the Companys’ failure to sign 
the 1948 union-shop agreement; (b) this strike was in con¬ 
formity with the union’s ‘‘historic and automatic 
38a procedure”; 8 (c) after the Companies yielded to the 
Respondents’ demands and signed the 1948 agree¬ 
ment, the Respondent Lewis concededly dispatched tele¬ 
grams to the Respondent Union’s district offices advising 
them that the agreement was signed and directed them to 
notify the miners to report to the first available shift de¬ 
sired by the Companies. Within 48 hours the miners were 
back at work and the mines were in operation; (d) dur¬ 
ing the contract negotiations on June 9, 1948, the Respon¬ 
dents submitted to the coal operators a written proposal 

8 In discussing a strike situation in 1944, the then current United Mine 
Workers Journal, which was received in evidence, noted: “It was the Policy 
Committee, by unanimous vote, that rejected the jurisdiction of the War 
Labor Board and demanded the resumption of collective bargaining. The de¬ 
mand was not heeded, and when the thirty-day extension ended on April 30, 
the miners laid down their tools. This is our historic and automatic pro¬ 
cedure. For fifty-three years, a contract has been our protection against 
rapacity and ill-faith. No contract, no work. No stoppage order ever goes 
out. If a new agreement, has not been signed before the expiration of thei 
old, the men quit." A 1946 issue of this Journal, which was also received 
in evidence, contains this significant statement of the Respondent Union’s 
policy: “The economic creed of U.M.W.A. — ‘No contract, no work' — effec¬ 
tively employed constitutes an educational institution. A ‘ dim-out' is a 
‘ Icnocle-out ’.’ ’ 

We, like the Trial Examiner, find no merit in the Respondents’ objections 
to the receipt in evidence of the foregoing publications on the ground that 
the Union’s policy in 1944 and 1946 had no relevancy to the Union’s policy 
at the times material herein. In view of the absence of evidence that this 
policy was discontinued after the publication of these articles, we infer and 
find that it still obtained when the miners stayed away from work in July 
1948. 

In the Report of the Presidential Board of Inquiry concerning the dispute 
arising out of the contract negotiations involved herein, which was also re¬ 
ceived in evidence, reference is made to the “consequent threat of a stoppage 
of work in accordance with the ‘no contract, no work’ tradition of the in¬ 
dustry.” 
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to extend temporarily the 1947 agreement, subject to can¬ 
cellation on 5 days’ notice by either party. This proposal 
stated that “In order to reassure the nation and to insure 
an adequate supply of coal after July 1” the Union “will 
recommend that all bituminous coal mines remain in opera¬ 
tion after the end of the vacation period” under the exist¬ 
ing agreement, pending negotiation of a successor contract, 
provided the operators complied with certain conditions 
(emphasis added); and (e) according to the undisputed 
testimony of Moses, the Companies’ negotiator, which we 
credit, the Respondent Lewis, in reply to Moses’ request 
on June 28,1948, before the expiration of the 1947 contract, 
to modify his stand on the union shop, “expressed his 
regret at the position the captive mine group had taken, 
thought they were very foolish, and pointed out the ex¬ 
pensive course it might take.” (Emphasis added.) 

The Respondents also argue that no violation under Sec¬ 
tion 8 (b) (2) of the Act may be found because this pro¬ 
vision and its counterpart, Section 8 (a) (3), were intended 
to apply only to instances of actual or attempted discrimi¬ 
nation against specific employees or a group of employees 
and not to the mere execution of a union-shop agreement.® 
We have heretofore rejected similar contentions and do 
so here. 10 Nor do we find any merit in the Respondents’ 
other contention that statutory authorization to conclude 
a union-shop agreement was only a “formalistic detail” 
not essential to the validity of such an agreement. It is 
their position that the contract in question was lawful be¬ 
cause practically all of the Companies’ miners were mem¬ 
bers of the Respondent Union and, in fact, sanctioned the 
Respondents’ union-shop demands. However, the Act, as 

9 Therefore, the Respondents urge, the Board is without jurisdiction in 
the premises, because no employee has complained of discrimination against 
him. 

Matter of National Maritime Union of America (The Texas Company,-, 
et oZ.), 78 N. L. R. B. 971; Matter of The Great Atlantic and Pacific Tea 
Company (Amalgamated Meat Cutters, etc.), 81 N. L. R. B., No. 164. 
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legislative history confirms, 11 contemplates strict compli¬ 
ance with its terms, which require that the union be cer¬ 
tified by the Board under Section 9 (e) (1) as authorized 
to execute a union-shop agreement. 12 This interpretation 
accords wdth the general rule of statutory construction that 
the burden of establishing a claim to privileges contained 
in a proviso to a statute rests on him who asserts it. 13 
Manifestly, the Respondents do not rely on compliance with 
the Act to sustain the legality of their union-shop de¬ 
mands. 

39a We accordingly find that the Respondents, by at¬ 
tempting to cause and causing the Companies to ex¬ 
ecute an unauthorized union-shop agreement, violated 
Section 8 (b) (2) of the Act. 14 

2. We agree with the Trial Examiner that, because the 
evidence is insufficient upon which to make the appropriate 
unit determination, the record does not establish that the 
Respondents refused to bargain with the Companies in 
an appropriate unit in violation of Section 8 (b) (3) of 
the Act. Such determination is, as the Trial Examiner 
found, a prerequisite under the statute in refusal to bargain 
cases. 15 The parties merely stipulated at the hearing that 

11 The Conference Report notes that ‘ * permission f for a union shop] . . . 
is granted only if, upon the most recent election held under later provisions 
of the conference agreement’’ (sec. 9 (e)), a majority of the employees in 
the bargaining unit in question eligible to vote have authorized the union 
to make such an agreement. H. Conf. Rep. No. 510, 80th Cong., 1st Sess. 
(1947), p. 41. (Emphasis added.) 

12 Matter of Hager 4r Sons Hinge Manufacturing Company, 80 N. L. R. B. 
163; Matter of Lykens Hosiery Mills, Inc., 82 N. L. R. B., No. 125. 

13 Federal Trade Commission v. Morton Salt Co., 334 U. S. 37, 44-45. 

14 The Respondents also challenge the constitutionality of Section 8 (a) 
(3) (ii) and 8 (b) (2) of the Act. Apart from the fact that the Board 
assumes the constitutionality of the Act in the absence of a contrary judicial 
determination, the Supreme Court’s recent decisions upholding the validity of 
State legislation which absolutely prohibited discrimination in emplovment 
on the basis of union membership ( Lincoln Federal Labor Union v. North¬ 
western Iron 4" Metal Co., et ano., 69 S. Ct. 251; American Federation of 
Labor v. American Sash 4r Door Co., 69 S. Ct. 258, a fortiori, support the 
constitutionality of the provisions of the Act which sanction union shop 
agreements under specified conditions. 

is Section 8 (b) (3), read in conjunction with Section 9 (a) as the Act 
prescribes, imposes a duty to bargain on a labor organization only if it is the 
representative “designated or selected for the purposes of collective bar¬ 
gaining by the majority of the employees in a unit appropriate for such 
purposes.” Plainly, these provisions contemplate a definitive appropriate 
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Respondent Union was at all material times the exclusive 
representative in an undefined appropriate unit of all the 
Companies’ employees, with certain stated exceptions. In 
so stipulating all the parties, for reasons best known to 
themselves, expressly requested the Board not to make “a 
finding of the specific bargaining unit/ ’ Such an agreement 
of the parties cannot serve to dispense with the statutory 
requirement that this Board make a specific unit deter¬ 
mination, basic as that is to a finding of a refusal to bar¬ 
gain and the remedial order customarily issued thereon. 
To hold otherwise would be, moreover, to abdicate to the 
parties a function entrusted solely to the Board. 16 In sum, 
our ruling is the logical consequence of the parties’ stip¬ 
ulation. 

Nor, in the face of this joint request of the parties, can 
we in good conscience, or perhaps even lawfully, ferret 
through the record for evidence of an appropriate unit. 
But in any event, the evidence is incomplete upon which 
to make an appropriate unit finding. Presumably in reli¬ 
ance on their stipulation, the parties refrained from liti¬ 
gating the unit issue. Whatever evidence there is in the 
record relevant to it relates to bargaining history, and was 
adduced as background material on another question. For 
aught that appears, had the parties fully litigated 
40a the unit issue, a unit not now apparent, different 
from either the alternative captive-mine multiple- 
employer or single-employer unit proposed by our dissent¬ 
ing colleague, might conceivably be found appropriate. 17 


unit finding, so that not only majority representation may be ascertained, 
but also so that the obligation of the allegedly recalcitrant party to bargain 
for a specified group of employees may be positively fixed. Our consistent 
holdings in both employer and union refusal to bargain cases clearly indicate 
that a specific unit determination is essential to a finding of a violation 
under Sections 8 (a) (5) and 8 (b) (3). 

16 Pittsburgh Plate Glass Co. v. N. L. R. B., 313 U. S. 146, 152. Cf. 
Hatter of Waterfront Employers Ass’n, 71 N. L. R. B. 80, 111. 

i" Our dissenting colleague recognizes that possibly an industry-wide unit, 
including not only the employees of the captive-mine group involved herein 
but also the commercial operators, might be the “most appropriate unit.” 
But he concludes that the lack of evidence on this point is not an adequate 
reason for dismissing the Section 8 (b) (3) allegations of the complaint. 
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Under these circumstances, we may neither disregard the 
wishes of the parties embodied in the stipulation nor make 
a unit finding on an unlitigated issue. 

Moreover, we believe that it would be unwise, even if 
possible, for the Board to go out of its way, on this inade¬ 
quate record, to define an appropriate bargaining unit in 
this essential industry in which the parties themselves have 
not yet fixed the pattern of bargaining. Indeed, the Gen¬ 
eral Counsel recognized this fact in urging the Board to 
adopt the parties ’ joint request not to make a specific unit 
finding because of “considerations stemming from the com¬ 
plex and intricate bargaining patterns which have existed 
in this industry over a period of years.” 18 

Finally, unlike our dissenting colleague, we do not believe 
that a finding in the alternative, that either a multiple- 
employer unit consisting of the captive-mine group or a 
single-employer unit is appropriate for collective bargain¬ 
ing purposes, would feasibly lend itself to compliance or 
enforcement. 19 Apart from the fact that the Act imposes 
on unions and employers alike a duty to bargain collec¬ 
tively in an appropriate unit, an order requiring the re¬ 
calcitrant party to bargain collectively in one of several 
alternative units is too vague and indefinite a mandate by 
which to fix the bargaining obligation of the parties. It 
invites disagreement among the parties and makes volun¬ 
tary compliance difficult, thereby compelling the Board 
to seek enforcement only through litigation. But such an 
order, once before the Courts, would be difficult to defend 


However, it is precisely this lack of evidence, which we must attribute to the 
parties’ reliance on their stipulation, that impels us to refrain from making 
an appropriate unit finding on this record. Nor is it material, as our dis¬ 
senting colleague believes, that in finding a smaller than optimum unit here, 
the Board is not precluded from finding a larger unit in the future. Here, 
bargaining admittedly has already been conducted on a much broader basis 
than the alternative units proposed in the dissent. 

is Statement of Attorneys for the General Counsel, p. 3. 

19 Our dissenting colleague’s reliance on craft severance cases in support 
of an alternative unit finding is misplaced. For it is clear that the Board 
in those cases merely sets up voting groups, deferring the final unit deter¬ 
mination until after the election, at which time a unit determination, not 
an alternative unit determination, is made. 
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for want of a full record and definitive findings by the 
Board on the unit issue. 

For the foregoing reasons, and also because the Board’s 
unanimous Section 8 (b) (2) finding herein does determine 
the basic issues of the legality of the Respondents’ union- 
shop demands, we shall dismiss the refusal to bargain al¬ 
legations of the complaint. 

Order 

Upon the entire record in the case, and pursuant to Sec¬ 
tion 10 (c) of the National Labor Relations Act, as amend¬ 
ed, the National Labor Relations Board hereby orders that 
the Respondent, International Union, United Mine Workers 
of America, and its officers, representatives, and agents, 
including the Respondent, John L. Lewis, its president, 
shall: 

41a 1. Cease and desist from: 

(a) Requiring, instructing, or inducing its representa¬ 
tives to require that the Companies execute contracts which 
make membership in International Union, United Mine 
Workers of America, a condition of employment, except in 
accordance with the provisos in Section 8 (a) (3) of the 
Act; 

(b) Directing, instigating, or encouraging employees to 
engage in a strike, or approving or ratifying strike action 
taken by employees, for the purpose of requiring that the 
Companies execute contracts which make membership in 
International Union, United Mine Workers of America, a 
condition of employment, except in accordance with the 
provisos in Section 8 (a) (3) of the Act; 

(c) Causing or attempting to cause the Companies to 
execute contracts which make membership in International 
Union, United Mine Workers of America, a condition of 
employment, except in accordance with the provisos in Sec¬ 
tion 8 (a) (3) of the Act, or in any other manner to dis¬ 
criminate against employees in violation of Section 8 (a) 
(3) of the Act; 
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(d) In any manner maintaining, enforcing, or giving 
effect to the union-shop clause in its contract with the Com¬ 
panies so long as the said clause does not conform with the 
provisos in Section 8 (a) (3) of the Act. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 

(a) Post at its District Offices exercising jurisdiction 
over the Companies’ employees involved herein, copies of 
the notice attached hereto as an Appendix.- 0 Copies of 
said notice, to be furnished by the Regional Director for 
the Fifth Region, shall, after being duly signed by an 
official representative of the Respondent International 
Union, United Mine Workers of America, and individu¬ 
ally by the Respondent Lewis, be posted by the Respon¬ 
dents immediately upon receipt thereof and maintained 
for a period of sixty (60) consecutive days thereafter, in 
conspicuous places, including all places where notices to 
members are customarily posted. Reasonable steps shall 
be taken by the Respondents to insure that said notices are 
not altered, defaced, or covered by any other material; 

(b) Mail to the Regional Director for the Fifth Region 
signed copies of the notice, attached hereto as an Appen¬ 
dix, for posting, the individual Companies willing, on the 
bulletin boards at the mines and all other places where 
notices to employees are customarily posted. The notices 
shall be posted on the bulletin boards of the individual Com¬ 
panies and maintained thereon for a period of sixty (60) 

consecutive days thereafter. Copies of said notice, 
42a to be furnished by the Regional Director for the 
Fifth Region, shall, after being duly signed by the 
Respondents as provided in paragraph 2 (a) of this Order, 
be forthwith returned to the Regional Director for such 
posting; 

20 Tn the event thnt this Order is enforced by decree of a United States 
Court of Appeals, there shall be inserted before" the words, “A DECISION' 
AND ORDER” the words, “A DECREE OF THE UNITED STATES 
COURT OF APPEALS ENFORCING.” 
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(c) Notify the Regional Director for the Fifth Region 
in writing, within ten (10) days from the date of this Order, 
what steps the Respondents have taken to comply here¬ 
with. 

It is Further Ordered that the complaint, as amended, 
be, and it hereby is, dismissed insofar as it alleges that the 
Respondents engaged in unfair labor x^ractices in violation 
of Sections 8 (b)(1) (A) and 8 (b) (3) of the Act. 

Signed at Washington, D. C., this 27 day of May, 1949. 

Paul M. Herzog 
Chairman 
John M. Houston 
Member 
Abe Murdock 
Member 

J. Copeland Gray 
Member 

National Labor Relations Board 
APPENDIX 

notice to all officers, representatives, agents, and mem¬ 
bers of INTERNATIONAL UNION, UNITED MINE WORKERS OF 
AMERICA 

Pursuant to 
A Decision and Order 

of the National Labor Relations Board, and in order to ef¬ 
fectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 

We Will Not require, instruct, or induce our representa¬ 
tives to require that the companies named below execute 
contracts which make membership in International Union, 
United Mine Workers of America, a condition of emydoy- 
mcnt, except in accordance with the provisos in Scotion 8 
(a) (3) of the aforesaid Act. 


(seal) 

43a 
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Jones & Laughlin Steel Corporation, Bethlehem Collier¬ 
ies Corporation, Minds Coal Mining Corporation, Republic 
Steel Corporation, Standard Fire Creek Coal Company, 
Buckeye Coal Company, Youngstown Mines Corporation, 
Olga Coal Company, Armco Steel Corporation, Wheeling 
Steel Corporation, Consumers Mining Company, Inland 
Steel Company, Weirton Coal Company, Crucible Steel 
Company of America, H. C. Frick Coke Company, United 
States Coal and Coke Company, Geneva Steel Company, 
and Tennessee Coal, Iron and Railway Co. 

We Will Not direct, instigate, or encourage employees to 
engage in a strike, or approve or ratify strike action taken 
by employees, for the purpose of requiring that the above- 
named companies execute contracts which make member¬ 
ship in International Union, United Mine Workers of 
America, a condition of employment, except in accordance 
with the provisos in Section 8 (a) (3) of the aforesaid Act. 

We Will Not cause or attempt to cause the above-named 
companies to execute contracts which make membership in 
International Union, United Mine Workers of America, 
a condition of employment, except in accordance with the 
provisos in Section 8 (a) (3) of the aforesaid Act, or in any 
other manner to discriminate against employees in viola¬ 
tion of Section 8 (a) (3) of aforesaid Act. 

We Will Not in any manner maintain, enforce, or give ef¬ 
fect to the union-shop clause in our contract with the 
above-named companies so long as that clause does not 
conform with the provisos in Section 8 (a) (3) of the afore¬ 
said Act. 

International Union, United Mine 
Workers of America 


By 


Title of Officer 


Dated 


John L. Lewis, President 
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This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 

44a James J. Reynolds, Jr., Member, concurring in part 
and dissenting in part: 

I concur in the majority decision except insofar as it 
dismisses the allegation in the complaint that the Respon¬ 
dents violated Section 8 (b) (3) of the Act. 

It is undisputed that the Respondents without first com¬ 
plying with the union-shop authorization procedures of 
Section 9 (e) (1) of the Act refused to conclude any agree¬ 
ment with the Companies unless the agreement contained 
an immediately effective union-shop clause. Such insistence 
upon the inclusion of a union-shop clause we have repeat¬ 
edly held violates the statutory duty to bargain. 21 Yet 
here the Board refuses to find that the Respondents by such 
conduct violated the Act, upon the grounds (1) that it is 
a statutory prerequisite for finding a violation of 8 (b) 
(3) that there be a specific appropriate unit determination 
made; and (2) that there is insufficient evidence in the 
record in this case upon which to make such an appropri¬ 
ate unit determination. 

Admittedly, the Board has in the past in refusal to bar¬ 
gain cases uniformly specified a unit appropriate for pur¬ 
poses of collective bargaining. However, in those cases 
there has been no declaration that as a matter of law the 
statute requires that a definite unit determination be made 
in all such cases. The majority opinion would now so hold. 
An analysis of the pertinent statutory provisions does 
not, in my opinion, support that position. Section 8 (b) 
(3) states that it shall be an unfair labor practice for a 
labor organization “to refuse to bargain collectively with 
an employer, provided it is the representative of his em- 

21 Matter of National Maritime Union of America (The Texas Company * 
et al.), 78 N. L. R. B. 971; Matter of The Great Atlantic and Pacific Tea 
Company (Amalgamated Meat Cutters), 81 N. L. R. B., No. 164; Matter of 
American Jtadio Association (Committee for Companies and Agents), 82 
N. L. R. B., No. 151; Matter of National Maritime Union of America (Come 
mittec for Companies and Agents), 82 N. L. R. B., No. 152. 
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ployees subject to the provisions of Section 9 (a).” Sec¬ 
tion 9 (a) states in part that “representatives designated 
or selected for the purposes of collective bargaining by the 
majority of the employees in a unit appropriate for such 
purposes, shall be the exclusive representatives of all the 
employees in such unit ...” It appears, therefore, that 
Section 9 (a), insofar as it is here material, imposes two 
prerequisites for a finding of a refusal to bargain, (1) that 
the bargaining representatives must be designated by the 
majority of the employees and (2) that these employees 
must be “in a unit appropriate” for purposes of collec¬ 
tive bargaining. In my opinion, the facts of this case dem¬ 
onstrate that these prerequisites have been met, for all 
the parties herein entered into a stipulation that the Re¬ 
spondent Union “was on April 30, 1948, and at all time 
thereafter has been the exclusive representative for the 
purposes of collective bargaining within the meaning of 
Section 9 (a) of the Act of all employees of the companies 
. . . in a unit appropriate for the purposes of collective 
bargaining.” Accordingly, there is in my view basis in 
law as well as in fact for a finding of a violation of 8 (b) 
(3) in this case. 

My colleagues, however, apparently hold that the stat¬ 
utory language, “in a unit appropriate,” should be con¬ 
strued as requiring the Board in a refusal to bargain case 
to make a specific unit determination. The imposition of 
this requirement in all such cases reveals a fundamental 
misconception of the basic purposes of making a definitive 
unit determination. The basic purposes are to ascertain 
whether or not a majority of employees having substan¬ 
tially identical interests has designated a bargaining agent 
for the furtherance of their joint interests. 22 In the pres¬ 
ent case there is no dispute that the employees for whom 
the Union is the recognized representative have substan¬ 
tially identical interests, and that a majority has 
designated the Respondent Union as their bargaining 


22 Matter of Carlisle 4" Jacquelin, 55 N. L. R. B. 678, 681. 
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45a agent. Where, as here, these points have been as¬ 
certained without resort to the Board’s processes, 
it is clear that the requirement that a specific unit deter¬ 
mination be made in all cases imposes a superfluous func¬ 
tion on this Board. To the extent that the exercise of this 
superfluous function negates, as here, the promotion of col¬ 
lective bargaining, a basic policy of the Act, I believe that 
the majority’s insistence upon its exercise pursuant to A 
strained construction 23 of Section 9 (a) is unfortunate, 24 
to say the least. 

The objection is raised that a failure to make a specific 
unit finding would undermine the basis for compliance or 
enforcement on account of indefiniteness. As this same ob¬ 
jection is also made to the suggestion that alternative unit 
findings be made, it will be discussed as it arises in connec¬ 
tion with the following exposition of my further disagree¬ 
ment with the majority opinion. This further disagreement 
is not directed to the matter of statutory construction, for 
even if I now consider myself bound, as I shall in the future, 
by the results of the majority’s statutory interpretation, I 
could not subscribe to the dismissal of so much of the com¬ 
plaint as alleges a violation of Section 8 (b) (3) on the 
ground that there is insufficient evidence upon which to make 
a unit finding. 

In my opinion the record in this case indicates that the 
allegation in the complaint that either of two units may be 

23 It is a well recognized rule of statutory construction that “the cardinal 
purpose or intent of the whole act shall control, and that all the parts be 
interpreted as subsidiary and harmonious.” 2 Sutherland, Statutory Con¬ 
struction 338 (3d ed., Horack, 1943). 

24 In reaching the above conclusion, I am not unaware of the mandatory 
language of Section 9 (b). Section 9 (b) states in part that the “Board 
shall decide in each case whether . . . the unit appropriate for purposes of 
collective bargaining shall be the employer unit, craft unit, plant unit, or sub¬ 
division thereof.” The short answer to the contention that this language of 
Section 9 (b) must be read in conjunction with Section 9 (a) in refusal to 
bargain cases lies in the fact that Section 9 (b) outlines functions of the 
Board as they relate to cases in which a question concerning representation 
exists, and since the paramount issue in such cases is the establishment of a 
definitive unit whereby majority representation may be readily ascertained, 
the mandatory language of that Section should logically be limited to such 
cases. The present case presents no question concerning representation for 
our determination. 
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found appropriate for the employees of each of the Com¬ 
panies herein can be sustained. The evidence conclusively 
establishes the feasibility of a multiple-employer unit for 
all the employees of all the Companies involved. All the 
Companies indicated by their joint refusal in June 1948 to 
sign the contract negotiated on an industry-wide basis and 
signed by all bituminous operators but the Companies here¬ 
in, that they desired to depart from the customary industry¬ 
wide bargaining pattern. This conduct of the Companies 
in pursuing a separate course of action affords sufficient 
basis to infer a desire on the part of the Companies not to 
be bound by the group action of the commercial operators 
in the industry, and therefore warrants a finding that a mul¬ 
tiple-employer unit confined to the Companies herein is ap¬ 
propriate. 25 On the other hand, Board precedent indicates 
the alternate feasibility of a single-employer unit for the 
employees of any Company herein should the separate 
course of conduct of the Companies in severing themselves 
from the industry-wide bargaining pattern be deemed 
a desire on the part of individual Companies 
46a to be considered, “at least for the time being,” as 
separate entities for purposes of collective bargain¬ 
ing. 26 That the Union is the recognized majority represen¬ 
tative in such alternate units is beyond question for the rec¬ 
ord establishes this fact, and, as pointed out above, the 
stipulation of all the parties involved in this proceeding 
admits it. By virtue of that stipulation and by virtue of 
the separate course of action of the Companies, I am of 
the opinion that the appropriateness of either a multiple- 

25 See Matter of Associated Shoe Industries of Southeastern Massachusetts, 
Inc., et al, 81 X. L. R. B., No. 38; and Matter of Air Conditioning Company 
of Southern California, et al, 81 N. L. R. B., No. 144. 

26 See Matter of The Great Atlantic & Pacific Tea Company, supra, in 
view of the Board’s affirmation in this and other recent cases of its policy 
of permitting an employer to segregate itself from participation in multiple- 
employer bargaining upon the sole ground that it had affirmatively evinced 
a desire to pursue a separate course of action with respect to its labor rela¬ 
tions, I find it difficult to understand the majority’s concern over alleged 
“abdication” by the Board in this instance of its normal statutory duty to 
determine the appropriate bargaining unit. 
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employer or single-employer units cannot be validly ques¬ 
tioned in this proceeding. 27 

While it is possible, as intimated by the Trial Examiner, 
that an industry-wide unit, including not only the 18 Com¬ 
panies herein but also the commercial operators, might be 
the most appropriate unit, the absence of evidence on this 
point is not an adequate reason for dismissing the 8 (b) (3) 
allegation of the complaint. The Board has never stated 
that the optimum unit is the only unit appropriate for pur¬ 
poses of collective bargaining. 28 The Supreme Court of the 
United States also has noted that flexibility is essential in 
the exercise of the Board’s power to make unit determina¬ 
tion. 29 Moreover, where as here the lawfulness of a party’s 
conduct is being weighed in the light of prior behavior, it 
would appear to be only logical to dispense with ascertain¬ 
ment of the best possible unit, as is generally deemed requi¬ 
site in a representation proceeding. 30 Accordingly, since 
the suggested alternative multiple-employer and single¬ 
employer units are not contrary to the functional and logi¬ 
cal tests required of appropriate units by Board prece¬ 
dent, 31 either unit may be appropriate, notwithstanding the 
fact that a broader unit may be more appropriate. Clearly, 
a present alternate finding of a multiple-employer or single¬ 
employer units confined to the Companies here involved 
would not preclude finding appropriate a larger unit in the 
future should the Board be presented with a question con¬ 
cerning representation. 32 

27 Cf. Matter of Cape County Milling Company, 49 N. L. R. B. 226, 242. 

2 s See Matter of the Prudential Insurance Company of America, 50 N. L. 
R. B. 689, 696; 56 N. Ll R. B. 1847 and 1859; enforced, 154 F. 2d 385 
(C. A. 6). Also, in craft severance cases too numerous to list, the Board 
consistently finds that craft employees may properly be represented in either 
a craft unit or in a broader unit with other employees. 

29 N. L. R. B. v. Hearst Publication, Incorporated, 322 U. S. Ill, 134; and 
Packard Motor Car Company v. N. L. R. B., 330 U. S. 485, 491. 

30 This is especially justified here since the admission in evidence of the unit 
stipulation was apparently considered conclusive of the unit issue by all 
concerned. Thereafter the parties devoted their energies to the litigation of 
the basic issue, namely the conduct alleged in support of the unfair labor 
practices, which the parties clearly contemplated would be adjudicated by 
the Board. 

31 See cases in footnote 25, supra. 

32 N. L. R. B. v. Prudential Insurance Company of America, supra. 
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The principal objection to a finding of alternate units has 
been alluded to above. It apparently arises from a con¬ 
cern, as expressed by the Trial Examiner, that “a finding 
of an uncertain unit or alternative units would afford no 
basis for compliance or enforcement on account of 
47a indefiniteness as to who would be bargained for.” 

I perceive no such difficulty. 33 The remedial order 
■which would issue would require the Respondents to cease 
and desist from refusing to bargain with the Companies; 
affirmatively, the order would require the Respondents to 
bargain with the Companies upon request 34 in an appropri¬ 
ate unit, if no specific unit finding is made, or in either the 
multiple-employer or single-employer units, if alternate unit 
findings are made. Whether none or an alternative unit 
determination is made, in either event the request of the 
Companies, either individually or collectively, of necessity 
would have to be made on the basis of one or the other of 
the only two types of units possible of being found appro¬ 
priate in this proceeding. If a refusal to bargain follows 
such a request, the unit in -which the refusal occurs is there¬ 
fore clear. Should the Board then institute enforcement 
proceedings to require compliance with this order, the peti¬ 
tion to the court for enforcement would then specify the 
precise unit in which the refusal had occurred. Thus the 
petition for enforcement would be as definitive as a petition 
for enforcement of any order to bargain can be. It is no 
argument at all to say that the Respondents may in court 
contest the appropriateness of the unit specified, for the 

33 It should be noted that in another proceeding involving the Respondent 
Union herein, a District Court injunction ordering the Union to bargain 
upon request “in a unit or units appropriate” "was not contested as being 
indefinite. United States District Court for the District of Columbia, .Tune 
4, 1948, Civil Order No. 2141—48; published, 22 L. R. R. M. 2164, 2169. 
Upon compliance by the Union, the injunction was dissolved by order of the 
Court, dated November 10, 1948. 

34 The Respondents would be required to bargain “so long as [the Union] 
is the exclusive representative of these employees.” See Matter of American 
Radio Association (Committee for Companies and Agents), supra. 
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Board’s unit findings are always contestable in enforce¬ 
ment proceedings. 35 

Signed at Washington, D. C., this 27 day of May 1949. 

James J. Reynolds, Jr. 

Member 

National Labor Relations Board 
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ton Coal Company, Crucible Steel Company of Amer¬ 
ica, H. C. Frick Coke Company, United States Coal 
and Coke Company, Geneva Steel Company and Ten¬ 
nessee Coal, Iron and Railway Co. 

Appearances: 

Messrs. Sidney J. Barban and David C. Sachs, for the Gen¬ 
eral Counsel, National Labor Relations Board. 

Messrs. Welly K. Hopkins and Harrison Combs, Washing¬ 
ton, D. C., and Mr. M. E. Boiarsky, Charleston, W. Va., 
for International Union, United Mine Workers of 
America, and John L. Lewis, President of said Union. 

Mr. John C. Gall, Washington, D. C., for the charging Com¬ 
panies. 

35 American Federation of Labor v. N. L. R. B., 308 U. S. 401; N. L. 

R. B. v. Prudential Insurance Company of America, supra; and cases cited 

in footnote 29, supra. 
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INTERMEDIATE REPORT AND RECOMMENDED 

ORDER 

Statement of the Case 

Upon a charge filed on July 2, 1948, by John C. Gall on 
behalf of Jones & Laughlin Steel Corporation and the 17 
other companies listed in the caption above, herein called 
the Companies, the General Counsel of the National Labor 
Relations Board 1 by the Acting Regional Director of the 
Fifth Region of the National Labor Relations Board, issued 
a complaint dated July 8,1948, against International 
49a Union, United Mine Workers of America, and John 
L. Lewis, President of said Union, called herein re¬ 
spectively the Union and Lewis, alleging that the Respon¬ 
dents had engaged in and were engaging in unfair labor 
practices affecting commerce within the meaning of Section 
8 (b) (1) (A), (b) (2), and (b) (3) and Section 2 (6) and 
(7) of the Labor Management Relations Act of 1947, 2 here¬ 
in called the Act. Copies of the Complaint, with the Charge 
attached, and Notice of Hearing thereon were duly served 
upon the Respondents and the Companies’ representative 
who had filed the charge. 

On July 21,1948 the Respondents filed a pleading combin¬ 
ing a motion to dismiss the Complaint and an Answer to the 
Complaint. At the opening of the hearing the General 
Counsel moved to amend the complaint by adding additional 
paragraphs. There were no objections and the motion to 
amend was granted. The Respondents asked leave to amend 
their motion to dismiss and their Answer to extend them to 
apply to the amended complaint, and in addition stated 
orally on the record additional averments in answer to the 
additional paragraphs in the amended complaint. Without 
objection said motions of the Respondent were granted. 

With respect to unfair labor practices, the complaint as 

1 The Genera] Counsel and his representatives at the hearing are referred 
to herein as the General Counsel, and the National Labor Relations Board as 
the Board. 

2 The National Labor Relations Act, as amended by Public Law 101, Chan¬ 
ter 120, 80th Cong., First Sess. 
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amended, after allegations of ownership and operation by 
the Companies of bituminous coal mines in interstate com¬ 
merce, existence of the Union as a labor organization, and 
majority representation by the Union in an appropriate 
unit, alleges unfair labor practices by the Respondent as 
having occurred and as occurring, in substance as follows: 

(1) In violation of Section 8 (b) (3) of the Act, refusing 
to bargain by refusing to enter into any collective bargain¬ 
ing contract with the Companies, or any of them, unless 
such contract should contain a union-shop provision, al¬ 
though the Union has not been certified by the Board as au¬ 
thorized by a majority of the employees (in accordance with 
the provisions of Section 9 (e) of the Act) to enter into such 
an agreement; 

(2) In violation of Section 8 (b) (2) of the Act, attempt¬ 
ing to cause the Companies and each of them to discrim¬ 
inate against their employees, by seeking to compel the 
Companies to enter into a bargaining contract containing 
such union-shop provision and by insisting thereon; 

(3) In violation of Section 8 (b) (2) of the Act, causing 
and attempting to cause the Companies and each of them to 
discriminate against their employees, by compelling the 
Companies and each of them to enter into a bargaining 
contract containing such union-shop provision, without 
compliance with Section 9 (e) of the Act, and by maintain¬ 
ing such provision in force; 

(4) In violation of Section 8 (b) (1) (A) of the Act, re¬ 
straining and coercing employees of the Companies, by the 
above-mentioned acts. 

The answer of the Respondents, as amended at the hear¬ 
ing, admitted certain of the allegations of the complaint, 
denied the commission of any unfair labor practices, 
averred that the Union at all times bargained in good faith, 
and averred that the employees of the companies desired 
and approved the execution of the union-shop contract. 

Ruling on the motion to dismiss was reserved at the hear¬ 
ing and is now denied for the reasons hereinafter set out 
in this report. 
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50a Pursuant to notice, a hearing was held in Wash¬ 
ington, D. C., on July 22, 23, and 26 1948 before 
William R. Ringer, the undersigned Trial Examiner duly 
designated to conduct such hearing. Each party was rep¬ 
resented by counsel and participated in the hearing. Full 
opportunity to be heard, to examine and cross-examine wit¬ 
nesses, and to introduce evidence pertinent to the issues 
was afforded all parties. Counsel for the General Counsel 
and for the Respondents have each filed briefs with the 
undersigned. 

Upon the entire record in the case and from his observa¬ 
tion of the witnesses, the undersigned makes the following: 

Findings of Fact 
I. The business of the Companies 

The 18 companies involved in this case own and operate 
coal mines located variously in the States of Pennsylvania, 
West Virginia, Kentucky, Alabama, Ohio, and Utah, and 
have been, and are engaged at their respective mines in the 
mining of bituminous coal. It was stipulated at the hearing 
that each of said companies in such mining operations 
causes and has continuously caused a substantial amount of 
equipment, materials, and supplies used in the mining of 
bituminous coal to be purchased, transported, and delivered 
in interstate commerce from and through other states to 
their mines; that the companies annually mine a great vol¬ 
ume of bituminous coal, in 1947 amounting to approximately 
60,000,000 tons, a substantial amount of which is sold, trans¬ 
ported, and delivered in interstate commerce to and through 
states other than those in which such coal is mined; and 
that the companies are and have been engaged in commerce 
within the meaning of the Act. 

The said mines are commonly knowm in the industry as 
“captive’’ mines, that is, they are owned and operated for 
the production of coal used by the respective companies in 
the production by them of basic steel, of which said com¬ 
panies produce approximately 85 percent of the annual pro¬ 
duction in the United States. 
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II. The Labor Organization Involved; John L. Lewis 

International Union, United Mine Workers of America, 
is a labor organization admitting to membership employees 
of the companies. The Respondent, John L. Lewis, at all 
times discussed in this report has been the president of the 
Union and its representative and agent in the collective 
bargaining negotiations hereinafter discussed. 

III. The Unfair Labor Practices 
A. Events before April 30,1948 

On April 30,1948, the Union, by John L. Lewis, its presi¬ 
dent, requested of the bituminous coal operators who were 
parties to the 1947 agreement with the Union, a conference 
in Washington, D. C., for the purpose of negotiating a suc¬ 
cessor contract to such National Bituminous Coal Wage 
Agreement of 1947, which was to expire on June 30, 1948. 
The alleged unfair labor practices herein involved occurred 
after April 30, against a background of labor-management 
relations between the Union on the one hand, and the com¬ 
panies and other operators of bituminous coal mines on the 
other, during the years after 1941. It will be helpful to set 
out briefly these previous relations. 

On June 19, 1941, the Union and certain operators of 
bituminous coal mines in the so-called Appalachian 
51a Territory entered into an agreement known as the 
Appalachian Wage Agreement, to expire in 1943. 
The employer parties thereto were operating commercial 
coal mines, that is, mines producing coal sold by the pro¬ 
ducers commercially, and not captive mines. On December 
7, 1941, the Union and certain operators of captive-mines 
executed a similar contract. Both contracts contained a 
provision, in effect, that employees covered by the contract 
were required to be or become members of the Union. 

Thereafter, such membership requirement was carried 
forward and included in contracts entered into between the 
Union and the bituminous coal operators, including the 
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agreement of July 8,1947, covering the period from July 1, 
1947, to June 30,1948. That contract contained the follow¬ 
ing language applying to non-exempted employees: 

“It is further agreed that as a condition of employment 
all employees shall he, or become, members of the United 
Mine Workers of America. . . 

The captive-mine operators participated in the negotiations 
and were employer parties to the 1947 contract together 
with various associations and operators of commercial 
mines. 

The said union-shop membership requirement has been 
in force and in effect at all times in the commercial and 
captive bituminous coal mines since 1941. 

B. Negotiations in May, June, and July 1948 

As heretofore indicated, on April 30, 1948, the Respon¬ 
dent Lewis, as president of the Union, notified all signa¬ 
tories to the National Bituminous Wage Coal Agreement of 
1947, that a conference would be held in Washington, D. C., 
on May 18,1948, for the purpose of negotiating a successor 
contract. At such conference, on May 18, there were pres¬ 
ent representatives of the commercial bituminous coal op¬ 
erators and Harry M. Moses representing the captive-mine 
operators. Officers, a rules committee, and a credentials 
committee were selected. In the credentials committee 
there arose a dispute as to the participation in the bar¬ 
gaining conference of the Southern Coal Producers Associ¬ 
ation, which had not been as such a party to the 1947 con¬ 
tract. The Union contended that the association did not 
have proper credentials and declined to negotiate with the 
association with respect to a 1948 wage agreement. There 
followed a charge of unfair labor practices against the 
Union before the National Labor Relations Board, alleging 
refusal to bargain by the Union, and an injunction proceed¬ 
ing in the District Court of the United States for the Dis¬ 
trict of Columbia instituted by the Regional Director of the 



53 


National Labor Relations Board against the Union for 
such alleged refusal to bargain. The Court enjoined the 
Union from refusing to bargain with the Southern Coal 
Producers Association, and on June 4,1948, counsel for the 
Union announced that the Union would comply with the 
Court’s order. On June 7, negotiations were resumed 
with representatives of the Association and other oper¬ 
ators, including the captive-mine operators, and continued 
until June 15. 

There at once arose a dispute between the Union repre¬ 
sentatives and the operators with respect to an action pend¬ 
ing in the District Court between trustees of the Welfare 
Fund provided for in the 1947 wage agreement. Lewis con¬ 
tended that the operators had authority to direct the posi¬ 
tion of their trustee and thus to resolve the controversy as 
to use of funds in the trust, and first took the position that 
negotiations of a 1948 contract would not proceed until the 
Welfare Fund issue was resolved. Negotiations continued, 
however, subject to the unresolved matter of the Welfare 
Fund. On June 9, the Union proposed that the 1947 
52a contract continue in effect after its expiration on 
June 30, subject to cancellation upon 5 days’ notice 
and, upon the condition that the operators cause their 
trustee to permit “activation” of the Welfare Fund and 
abide by a majority decision of the three trustees. Later 
that day the operators, through their representative, 
O’Neill, issued to the Union a statement of policy contain¬ 
ing a reference to the union-shop, as follows: 

Our present contract contains a union shop provision. 
Because of the Labor Management Relations Act, 1947, 
this provision cannot be carried in the new agreement 
without first following the requirements of the law. This 
means that before any such clause can be made effective, 
the National Labor Relations Board must certify that at 
least a majority have voted to authorize the union to make 
such an agreement. The operators, however, are willing 
to insert into the contract a union shop provision to be¬ 
come effective when and to the extent permitted by law. 








On June 15, there had been no agreement reached with re¬ 
spect to the Welfare Fund controversy and the operators 
informed Union representatives that it seemed useless to 
continue negotiations unless some agreement or resolution 
could be reached respecting the Welfare Fund. There fol¬ 
lowed efforts of the Federal Mediation Service to mediate 
the issue, the President of the United States issued an 
Executive Order creating a Board of Inquiry, and on June 
21 a hearing was had before said Board of Inquiry. On 
June 22, the District Court issued an oral decision favor¬ 
able to the position taken by the Union with respect to the 
Welfare Fund and at 8 o’clock p.m., on the same day, the 
operators and the Union resumed negotiations. Discus¬ 
sion was had as to hours, wages, and the amount of contri¬ 
butions to be made to the Welfare Fund. 

A further conference was had on the morning of June 23, 
and on June 24, the Board of Inquiry was informed that 
substantial progress had been made toward an agreement 
It was disclosed that the matter of the union shop had not 
been further discussed with the Union and it was indicated 
that a further conference would he held on the morning of 
June 25. It is clear that on June 24, the parties had agreed 
substantially on most matters involved in the wage agree¬ 
ment, hut had not agreed on the issue of the union shop. 

On June 25, Moses called Lewis on the telephone and 
stated that the Union’s insistence on the union-shop pro¬ 
vision made it impossible for the captive-mine owners to 
sign the contract. Lewis expressed regret, stating that he 
had reached agreement with the rest of the industry and 
was not inclined to make any changes. The operators and 
the Union met at 11 o’clock a.m., on June 25, to read the 
contract as it had been drafted and to make any changes 
therein. Moses conferred privately with Lewis at the open¬ 
ing of this conference seeking to persuade Lewis to omit 
the union-shop clause, or to word it so that it would not be 
immediately binding but effective only when and to the ex¬ 
tent permitted by law. Lewis declined, statins: that any 
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change in the 1947 provision would be taken by the miners 
and the public as an abandonment of the union-shop prin¬ 
ciple and indicated that a large majority of the operators 
were in agreement with him to include the provision of the 
1948 contract. 

When Moses and Lewis returned to the conference, it 
developed that the union-shop provision of the 1947 con¬ 
tract was included in the draft being considered and was 
approved by the commercial operators. Moses, for the 
captive-mine owners, stated that they would not sign 
53a a contract containing the union-shop clause. The 
1948 contract was thereafter executed between the 
Union and the commercial operators. 

Moses, on behalf of the captive-mine operators, notified 
the Board of Inquiry of the impasse on the union-shop 
clause and the Board of Inquiry, in its final report to the 
President, attached a supplement pointing out that unre¬ 
solved issue between the Union and the captive-mine own¬ 
ers. 

There was a further meeting between Lewis and Moses 
on June 28, at which there was discussion of the possibility 
of modifying the contract provision in some way by an ex¬ 
change of letters but nothing developed therefrom. On 
June 30, in New York City, counsel for the captive-mine 
group and counsel for the Union discussed possible means 
of satisfying both parties but no agreement was reached 
since the Union was unwilling to suspend its union-shop 
policy and the operators were unwilling to agree to its 
continuance. 

The 1947 wage agreement expired at midnight on June 
30, 1948. The annual miners’ vacation period had begun 
on June 26 and was to end at midnight on July 5. During 
the vacation period, the captive-mine owners posted no¬ 
tices at their mines stating, in effect, that they would pay 
miners the wages fixed in the wage agreement which had 
been executed by the Union and the commercial operators 
and would pay the increased royalty into the Welfare Fund 








as provided therein, that they had not signed the agreement 
on account of the union-shop provision, but were willing to 
accept said union-shop provision provided it w’ould not be¬ 
come effective until authorized as provided in the Act. The 
employees of the captive-mine operators did not return to 
work on July 6, the first day after the 1947 contract had 
expired, and did not return until July 13, as hereinafter 
discussed. 

On July 8, at the suggestion of the National Mediation 
Service, there was a conference between Moses and counsel 
for the captive-mine operators, both representing the com¬ 
panies, and counsel for the Union, with respect to the ab¬ 
sence of the miners from work and the unresolved issue of 
the union-shop which was still preventing the execution of 
a contract. Mr. Hopkins, counsel for the Union, renewed 
a previous suggestion that individual employees execute 
approvals of the union-shop provision insisted on by the 
Union. The representatives of the companies stated, in 
effect, that the proposal was not in accord with the Act. 

On the same day, July 8, the complaint in this case was 
issued by the Acting Regional Director of the National 
Labor Relations Board, alleging that the Respondents were 
refusing to bargain w r ith the captive-mine operators, were 
attempting to cause the companies to discriminate against 
their employees, and were restraining and coercing their 
employees, all on account of insisting on a union-shop pro¬ 
vision in any contract. Injunction proceedings were there¬ 
upon instituted by said Acting Regional Director in the 
District Court to enjoin the Respondents from the alleged 
unfair labor practices. 

On July 9, at the request of Judge Goldsborough of the 
District Court, John Gall, counsel for the Companies, Mo¬ 
ses, and Welly K. Hopkins, counsel for the Union, met in 
Judge Goldsborough’s chambers and conferred with respect 
to the injunction case, the impasse of the union-shop issue, 
the absence of the miners from work, and the public and 
national interests in the lessened steel production resulting 
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from the situation. A further conference was held in 
Judge Goldsborough’s chambers on July 13. At that time 
no agreement had been reached, the employees in the cap¬ 
tive mines were still withholding their services, and in a 
number of large commercial mines, notwithstanding the 
signing of the contract with the commercial operat- 
54a ors, the employees had not returned to work. The 
captive-mine operators at this time decided to sign 
the 1948 wage agreement containing the union-shop clause 
and entered into a stipulation with the Union stating that 
the parties desired that production of coal in the captive 
mines be immediately resumed and that the unfair labor 
practice case before the National Labor Relations Board 
proceed, and that the 1948 wage agreement be in full force 
and effect from July 1, 1948 to June 30, 1949, subject to 
final decision in the unfair labor practice case by a court of 
last resort. 

The captive-mine operators, by their representative Mo¬ 
ses, and the Union executed the contract. The same after¬ 
noon, Lewis, as president of the Union, telegraphed the dis¬ 
trict officers of the Union having captive-mine operations, 
advising them of the execution of the agreement and di¬ 
recting them immediately to notify the miners in all mines 
affected to report to the first available shift desired by the 
company. The miners at once began returning to work in 
the captive mines, some of them on later shifts the same 
day. The petition in the injunction case was withdrawn. 

It seems clear to the undersigned that the captive-mine 
operators executed the 1948 agreement because of the in¬ 
sistence of the Union and its president that the Union would 
agree to no contract which did not contain the union-shop 
provision, and because the miners, all members of the 
Union, were withholding their services and would continue 
to do so until a contract was in effect. In this situation, 
there can be no question that the Union and its president 
were approving and participating in the strategy of the 
employees concertedly withholding their services. The 
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undersigned so finds, and further finds that the concerted 
action of the employees in the captive mines in withholding 
their services constituted a strike by the Union for the pur¬ 
pose of causing the companies to execute a wage agreement 
containing a union-shop clause. 

C. Refusal to bargain 

The complaint alleges that the Respondents refused to 
bargain with the companies respecting the employees of 
the companies “in the appropriate unit set forth in para¬ 
graph V.” The alleged appropriate unit set out in para¬ 
graph V of the complaint is as follows: “All employees 
working in or above the mines of the companies, or each of 
them.” It is thus clear, as recognized by counsel for the 
General Counsel in their brief, that the complaint alleges 
the appropriate unit to be “alternatively a single employer 
unit or a unit consisting of all the employees of the com¬ 
panies.” At the hearing the parties submitted a joint re¬ 
quest that the Union be found to be the exclusive bargaining 
representative of all the non-exempted employees of the 
captive-mine Companies without a finding of any specific 
appropriate bargaining unit. 

There is no question that the Union is the representative 
for purposes of collective bargaining of practically all of 
the individual non-exempted employees in each of the cap¬ 
tive mines. The Respondents so admitted in their Answer 
and the evidence is conclusive that during recent years all 
non-exempted employees have been required by the union- 
shop contract to be or become members of the Union; and 
that with the possible exception of a few employees who 
have not yet become members, all miners employed in the 
captive mines are Union members. 

Counsel for the parties did not, at the hearing, offer evi¬ 
dence for the purpose of showing the appropriateness or 
inappropriateness of any collective bargaining unit, and 
any evidence in the record bearing on that question was 
apparently offered on other issues. Counsel took no posi- 
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tion at the hearing with respect to either of the al- 
55a ternatives alleged in the complaint. It does not ap¬ 
pear that in the bargaining negotiations the question 
of appropriate unit was raised or mentioned. The record 
is plainly insufficient for a determination that a particular 
unit of the two alternative units alleged in the complaint is 
an appropriate unit for the purposes of collective bargain¬ 
ing. The evidence is also insufficient upon which to base a 
finding that generally one or the other of the alternative 
units is an appropriate one, particularly since the 1947 con¬ 
tract was negotiated by representatives of commercial op¬ 
erators and captive-mine operators; both types of employ¬ 
ers executed the 1947 contract and the negotiations for the 
1948 contract were participated in by representatives of the 
commercial operators as well as captive-mine operators. 

The undersigned is of the opinion that a specific appro¬ 
priate unit must be found as a prerequisite to a finding of 
refusal to bargain and as the basis for any order to bar¬ 
gain. A finding of an uncertain unit or alternative units 
would afford no basis for compliance or enforcement on 
account of indefiniteness as to who would be bargained for. 

The question in issue in this case is fundamentally 
whether the insistence by the Union to the inclusion of the 
union-shop clause in any contract between the Union and 
the companies, is an unfair labor practice by the Union, 
and arises squarely under the 8 (b) (2) issue of causing 
or attempting to cause the companies to discriminate. It 
is there uncomplicated by any question of appropriate unit. 

Under the circumstances the undersigned sees no point in 
reopening the hearing for litigation of the question of ap¬ 
propriate unit and finds the evidence insufficient to support 
a finding of refusal to bargain. It is therefore found that 
the Respondents have not refused to bargain as alleged in 
the complaint. 

D. Ca/using and attempting to cause discrimination 

The complaint as amended alleges that Respondents, and 
each of them, from on or about June 22, 1948 and continu- 
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ously thereafter, caused and attempted to cause the com¬ 
panies, and each of them, to discriminate against their em¬ 
ployees by causing and attempting to cause the companies, 
and each of them, to enter into an effective union-shop con¬ 
tract requiring all employees to be or become members of 
the Union, without certification by the Board that at least 
a majority of the eligible employees of the companies, or 
each of them, voting in the most recent election held as pro¬ 
vided in Section 8 (e) of the Act, authorized the Union to 
make a union-shop contract. 

Section 8 (b) (2) of the Act provides that it shall be an 
unfair labor practice for a labor organization or its agents 
“to cause or attempt to cause an employer to discriminate 
against an employee in violation of subsection (a) (3),” 
referring, of course, to Section 8 (a) (3). The provision 
just quoted obviously includes as the discrimination caused 
or attempted to be caused, any discrimination in violation 
of Section 8 (a) (3). 3 The language is clear and un- 
56a ambiguous. There is no requirement that the labor 
organization be the representative of employees in 
an appropriate unit, nor that it have bargaining rights or 
a contract. 

Accordingly, the issue here is whether the Union and 
John L. Lewis caused or attempted to cause the companies 
to discriminate against employees in violation of Section 8 
(a) (3). There would seem to be no question that applica¬ 
tion by the companies of the provision that all employees 
be or become members of the Union, would constitute dis¬ 
crimination under Section 8 (a) (3) unless such union-shop 
provision has been preceded by the election and certifica¬ 
tion procedures set out in the proviso in said subsection. 4 

3The further discrimination mentioned in Section 8 (b) (2) “against an 
employee with respect to whom membership in such organization has been 
denied or terminated on some ground other than his failure to tender the 
periodic dues and initiation fees uniformly required as a condition of ac¬ 
quiring or retaining membership ’ * does not limit the all-inclusive language 
first quoted because it is in the alternative and can, at most, relate only to a 
particular type of discrimination referred to in Section 8 (a) (3). 

•* National Maritime Union (1948) 78 N. L. R. B. 971. 





It is entirely clear from the record that the Union has not 
been so certified by the Board after a nnion-shop election. 

Have the Union and its president caused and attempted 
to cause the companies to discriminate! In my opinion, the 
National Maritime Union case, supra, is decisive on this 
issue. The record establishes that throughout the nego¬ 
tiations the Respondents insisted that the contract between 
the Union and the companies contain the union-shop provi¬ 
sion requiring employees to “be or become members of the 
United Mine Workers of America.” It was the sole point 
on which negotiations broke down. All other terms and 
conditions had been agreed on. The Union refused to sign 
a contract not containing it. When the companies yielded 
the point on July 13, the contract was immediately executed 
containing the provision and all other matters on which 
agreement had been reached. The Respondents went fur¬ 
ther than insistence. Throughout the negotiations, both 
with the representatives of commercial and captive-mine 
operators as a group, and with the representatives of the 
captive-mine operators, there was an implicit understand¬ 
ing on the part of all that the members of the Union would 
not mine coal without a union contract. When the annual 
vacation period ended at midnight, on July 5,1947, the con¬ 
tract having expired on June 30, and no new contract hav¬ 
ing been entered into solely because of the insistence of the 
Union that the illegal union-shop clause be included, the 
miners in the captive mines concertedly did not return to 
work and continued to absent themselves from work until 
the companies and the Union executed the new contract on 
July 13. 

The miners in the captive mines immediately returned to 
work upon notice from the president of the Union that the 
contract had been signed. As heretofore indicated, I find 
this concerted absence from work to have been a strike by 
and with the knowledge and approval of the Union and its 
president for the purpose of compelling the Companies to 
agree to a contract containing the union-shop clause. 
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In these circumstances, on this record, I find that the 
Union and Lewis attempted to cause and caused the com¬ 
panies to execute a contract containing the unlawful union- 
shop agreement. It has been a condition of employment in 
force and effect at all times since. It is not a defense that 
no employees are shown to have lost employment because 
of non-membership in the Union, nor is it a defense that no 
employees are shown to have desired to withdraw from the 
Union. As the Board said in National Maritime Union, 
supra, the prohibition of Section 8 (b) (2) extends “to in¬ 
stances in which the Union or its agents seeks to cause the 
employer to accept conditions under which any non-union 
employee or job applicant will be unlawfully discriminated 
against.” In this case, as the Board said in the National 
Maritime Union case, “the acts of the Respondents . .. fall 
squarely within this prohibition.’’ 

The undersigned finds that the Respondents have caused 
and attempted to cause the Companies to discriminate 
against employees in violation of Section 8 (a) (3) of the 
Act. 

57a E. Restraint and coercion 

The complaint alleged that the Respondents, by refusing 
to bargain with the companies and by causing and attempt¬ 
ing to cause the companies to discriminate against their 
employees, restrained and coerced them in the exercise of 
rights guaranteed in Section 7 of the Act, and thereby vio¬ 
lated Section 8 (b) (1) (A) of the Act. The undersigned 
has heretofore found the evidence insufficient on which to 
base a finding with respect to the alleged refusal to bargain 
and will therefore consider as alleged restraint and coercion 
only the facts heretofore found that the Respondents have 
caused and attempted to cause the companies to discrimi¬ 
nate against their employees with respect to the union-shop 
provision. In the opinion of the undersigned, the decision 
of the Board in the National Maritime Union case, supra, is 
controlling. It was there decided that acts of a union 



amounting to refusal to bargain and attempts to cause com¬ 
panies to discriminate against employees by insisting on an 
illegal hiring hall clause and a ‘‘laying up and fitting out” 
provision, and a strike to compel the inclusion of such pro¬ 
visions did not amount to restraint and coercion. The 
Board considered at length the legislative history of Section 
8 (b) (1) (A), and found it insufficient to indicate a legisla¬ 
tive intent to cover in Section 8 (b) (1) (A) the situation' 
there involved, pointing out that there was no violence in 
the strike and that the efforts of the Union were not di¬ 
rected against a particular individual or group of individ¬ 
uals. 

Counsel for General Counsel attempt to distinguish the 
National Maritime Union case by language in the Board 
opinion that the strike had as its prime objective the pro¬ 
tection of the employment interests of theNMU members 
and not the coercing of non-members to join, contending 
that in this case the Union’s purpose was not to protect 
work opportunities but to compel employees to remain mem¬ 
bers of the Union and to compel new employees to join the 
Union. The undersigned has also considered the point that 
the Board in the Maritime case that the efforts of the union 
constituted merely an attempt to cause the employer to 
discriminate; whereas in this case, the attempt took an¬ 
other step in the direction of discrimination in that the il¬ 
legal provision became effective as a condition of employ¬ 
ment. I do not find these differences sufficient to distin¬ 
guish the present case as to restraint and coercion from 
the decision in the Maritime Union case. There being in 
this case no independent restraint and coercion of employ¬ 
ees no threats or violence in the strike, and no efforts by 
the Union directed against a particular individual or group 
of individuals, the undersigned finds that the Respondents 
have not restrained and coerced employees of the companies 
in the exercise of rights guaranteed in Section 7 of the Act. 
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IV. The Effect of the Unfair Labor Practices 

The activities of the Respondents set forth in Section III, 
above, occurring in connection with the operations of the 
companies described in Section I, above, have a close, inti¬ 
mate, and substantial relation to trade, traffic, and com¬ 
merce among the several States and tend to lead, and have 
lead, to labor disputes burdening and obstructing com¬ 
merce and the free flow of commerce. 

V. Remedy 

Since the Respondents have violated Section 8 (b) (2) by 
causing and attempting to cause the companies to enter into 
a contract containing a clause making membership in the 
Union a condition of employment, without complying with 
the union election procedure in the proviso in Section 8 (a) 
(3) of the Act, it will be recommended that they each cease 
and desist therefrom and take certain affirmative action to 
remedy such violations. Since the particular means used 
in causing and attempting to cause such discrimination 
were insistence during bargaining negotiations with the 
companies that such union-shop provision be included 
58a in any contract, and a strike to compel the accept¬ 
ance of such union-shop provision in a bargaining 
contract it will be specifically recommended that they cease 
and desist therefrom. Further, since the unlawful union- 
shop provision is now in force, it will be recommended that 
the Respondents cease maintaining, enforcing, or giving it 
any effect. 

On the basis of the above-findings of fact and the entire 
record in the case, the undersigned makes the following: 

Conclusions of Law 

1. International Union, United Mine Workers of Amer¬ 
ica, is a labor organization within the meaning of Section 
2(5) of the Act. John L. Lewis is, and at all times material 
herein, was the president of the said Union and the agent 
of said Union for purposes of collective bargaining with the 
companies herein, and its agent in insisting on the inclu- 
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sion in any collective bargaining agreement of a union- 
shop provision. 

2. By causing and attempting to cause the companies to 
enter into a collective bargaining agreement containing a 
union-shop clause making membership in the Union a con¬ 
dition of employment, without compliance with the pro¬ 
visos in Section 8 (a) (3) of the Act, the Respondents and 
each of them have caused and attempted to cause the com¬ 
panies to discriminate against employees in violation of 
Section 8 (a) (3) of the Act and thereby engaged in unfair 
labor practices within the meaning of Section 8 (b) (2) of 
the Act. 

3. The aforesaid unfair labor practices are unfair labor 
practices within the meaning of Section 2 (6) and (7) of 
the Act. 

4. The Respondents have not engaged in unfair labor 
practices within the meaning of Section 8 (b) (3) or Section 
8 (b) (1) (A) of the Act. 

RECOMMENDATIONS 

Upon the basis of the above-findings of fact and conclu¬ 
sions of law, and upon the entire record in the case, the 
undersigned recommends that International Union, United 
Mine Workers of America, its officers, representatives, and 
agents, and John L. Lewis, as its president, shall: 

1. Cease and desist from: 

(a) Causing or attempting to cause the companies or 
any of them to execute contracts which expressly, or in 
their performance, make membership in the International 
Union, United Mine Workers of America, a condition of 
employment except in accordance with the provisos in Sec¬ 
tion 8 (a) (3) of the Act. 

(ib) Insisting on, requiring, or instructing or inducing its 
representatives to require that the companies execute con¬ 
tracts which expressly, or in their performance, make mem¬ 
bership in the International Union, United Mine Workers 
of America, a condition of employment except in accordance 
with the provisos in Section 8 (a) (3) of the Act. 

(c) Directing, instigating, or encouraging employees to 
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engage in a strike or approving or ratifying strike action 
taken by employees for the purpose of requiring that the 
companies execute contracts which expressly, or in their 
performance, make membership in the International Union, 
United Mine Workers of America, a condition of employ¬ 
ment except in accordance with the provisos in Section 8 
(a) (3) of the Act. 

59a (d) Causing or attempting to cause the companies 

to discriminate in any manner against their respec¬ 
tive employees in violation of Section 8 (a) (3) of the Act. 

(e) In any manner maintaining, enforcing, or giving ef¬ 
fect to the union-shop clause in its contract with the com¬ 
panies until and unless said clause is in accordance with the 
provisos to Section 8 (a) (3) of the Act. 

2. Take the following affirmative action which it is found 
will effectuate the policies of the Act: 

(a) Post immediately in conspicuous places, including 
all places where notices to members employed in the com¬ 
panies’ mines are customarily posted, and maintained for 
a period of at least sixty (60) consecutive days, copies of 
the notice attached hereto and marked Appendix A. The 
notices shall be signed by the Union by John L. Lewis, 
president. 

(b) Notify the Regional Director for the Fifth Region 
(Baltimore, Maryland) in writing within ten (10) days 
from the receipt of this Intermediate Report what steps 
the Respondents have taken to comply therewith. 

It is further recommended that unless the Respondents 
shall, within ten (10) days from the receipt of this Inter¬ 
mediate Report, notify said Regional Director in writing 
that they will comply with the foregoing recommendations, 
the National Labor Relations Board issue an order requir¬ 
ing them to take the action aforesaid. 

It is further recommended that the complaint be dis¬ 
missed insofar as it alleges that the Respondents engaged 
in unfair labor practices within the meaning of Sections 8 
(b) (1) (A) and 8 (b) (3) of the Act. 

As provided in Section 203.46 of the Rules and Regula¬ 
tions of the National Labor Relations Board—Series 5, as 
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amended August 18, 1948, any party may, within twenty 
(20) days from the date of service of the order transfer¬ 
ring the case to the Board, pursuant to Section 203.45 of 
said Rules and Regulations, file with the Board, Rocham- 
beau Building, Washington 25, D. C., an original and six 
copies of a statement in writing setting forth such excep¬ 
tions to the Intermediate Report and Recommended Order 
or to any other part of the record or proceeding (including 
rulings upon all motions or objections) as he relies upon, 
together with the original and six copies of a brief in sup¬ 
port thereof; and any party may, within the same period, 
file an original and six copies of a brief in support of the 
Intermediate Report and Recommended Order. Immedi¬ 
ately upon the filing of such statement of exceptions and/or 
briefs, the party filing the same shall serve a copy thereof 
upon each of the other parties. Statements of exceptions 
and briefs shall designate by precise citation the portions 
of the record relied upon and shall be legibly printed or 
mimeographed, and if mimeographed shall be double 
spaced. Proof of service on the other parties of all papers 
filed with the Board shall be promptly made as required by 
Section 203.85. As further provided in said Section 203.46, 
should any party desire permission to argue orally before 
the Board, request therefor must be made in writing to the 
Board within ten (10) days from the date of service of the 
order transferring the case to the Board. 

In the event no Statement of Exceptions is filed as pro¬ 
vided by the aforesaid Rules and Regulations, the findings, 
conclusions, recommendations, and recommended or- 
60a der herein contained shall, as provided in Section 
203.48 of said Rules and Regulations, be adopted by 
the Board and become its findings, conclusions, and order, 
and all objections thereto shall be deemed waived for all 
purposes. 

Dated at Washington, D. C., this day of January 1949. 


William R. Ringer 
Trial Examiner 
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APPENDIX A 

Notice to All Officers, Representatives, Agents, and 
Members of International Union, United Mine Work¬ 
ers of America 

Pursuant to 

THE RECOMMENDATIONS OF A TRIAL EXAMINER 

of the National Labor Relations Board, and in order to ef¬ 
fectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 

We will not cause or attempt to cause Jones and Laugh- 
lin Steel Corporation, Bethlehem Collieries Corporation, 
Minds Coal Mining Corporation, Republic Steel Corpora¬ 
tion, Standard Fire Creek Coal Company, Buckeye Coal 
Company, Youngstown Mines Corporation, Olga Coal Com¬ 
pany, Armco Steel Corporation, Wheeling Steel Corpora¬ 
tion, Consumers Mining Company, Inland Steel Company, 
Weirton Coal Company, Crucible Steel Company of Amer¬ 
ica, H. C. Frick Coke Company, United States Coal and 
Coke Company, Geneva Steel Company, and Tennessee 
Coal, Iron and Railway Company, or any of them, to exe¬ 
cute contracts which expressly, or in their performance, 
make membership in the International Union, United Mine 
Workers of America, a condition of employment except in 
accordance with the provisos in Section 8 (a) (3) of the 
aforesaid Act. 

We will not insist on, require, or instruct or induce our 
representatives to require, that said companies execute 
contracts which expressly, or in their performance, make 
membership in the International Union, United Mine Work¬ 
ers of America, a condition of employment except in accord¬ 
ance with the provisos in Section 8 (a) (3) of the aforesaid 
Act. 

We will not direct, instigate, or encourage employees to 
engage in a strike, or approve or ratify strike action taken 
by employees, for the purpose of requiring that said com- 
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panies execute contracts which expressly, or in their per¬ 
formance, make membership in the International Union, 
United Mine Workers of America, a condition of employ¬ 
ment except in accordance with the provisos in Section 8 
(a) (3) of the aforesaid Act. 

We will not cause or attempt to cause said companies to 
discriminate in any manner against their respective em¬ 
ployees in violation of Section 8 (a) (3) of said Act. 

We will not in any manner maintain, enforce, or give 
effect to the union-shop clause in our contract with the com¬ 
panies until and unless said clause is in accordance with 
the provisos to Section 8 (a) (3) of the said Act. 

International Union, United Mine 
Workers of America, 


Dated 


By 


John L. Lewis, President 


This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 
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62a Filed Jul 5 1949 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 10,302 • 

International Union, United Mine Workers of America, 
and John L. Lewis, President of said Union, Petitioner, 

v. 

National Labor Relations Board, Respondent. 

On Petition to Review and on Request for Enforcement of 
an Order of the National Relations Board. 

Answer of National Labor Relations Board to Petition to 
Review and Set an Order of the National Labor Rela¬ 
tions Board. 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia: 

Comes now the National Labor Relations Board, and 
pursuant to the National Labor Relations Act, as amended, 
(Title I, Sec. 101, 61 Stat. 136, U. S. C. Sec. 141, et seq.), 
herein called the Act, files this answer to the petition to 
review and set aside an order of the National Labor Rela¬ 
tions Board and this request for enforcement of the said 
order heretofore issued against petitioner. 

1. Answering the allegations contained in paragraph I 
(pages 2 to 14) of the petition to review, the Board prays 
reference to the certified transcript of the entire record of 
the proceedings before the Board filed herein, for a full 
and exact statement of the pleadings, evidence, rulings of 
the trial examiner, intermediate report and exceptions 
thereto, findings of fact, conclusions of law, order of the 
Board, and all other proceedings had in said matter. 

2. The Board admits the allegations contained in para¬ 
graph II of the petition. 
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3. The Board denies each and every allegation of error 
contained in paragraph III, points 1 to 28, inclusive, of the 
petition. Further answering, the Board avers that the 
proceedings had before it, the findings of fact, con- 
63a elusions of law, and order were and are in all re¬ 
spects valid and proper under the Act and the Con¬ 
stitution of the United States. 

Wherefore, having answered each and every allegation 
contained in the petition to review, the Board prays this 
Honorable Court that said petition be denied. 

Further Answering, the Board, pursuant to Section 10 
(e) and (f) of the Act, respectfully requests this Honor¬ 
able Court for the enforcement of the order issued by the 
Board in the proceedings instituted by it against petition¬ 
ers, International Union, United Mine Workers of Amer¬ 
ica, and John L. Lewis, President of said Union, said pro¬ 
ceedings being designated on the records of the Board as 
Case No. 5-CB-14, the title thereof being “In the Matter of 
International Union, United Mine Workers of America, 
and John L. Lewis, President of said Union and Jones & 
Laughlin Steel Corporation, Bethlehem Collieries Corpo¬ 
ration, Minds Coal Mining Corporation, Republic Steel 
Corporation, Standard Fire Creek Coal Company, Buck¬ 
eye Coal Company, Youngstown Mines Corporation, Olga 
Coal Company, Armco Steel Corporation, Wheeling Steel 
Corporation, Consumers Mining Company, Inland Steel 
Company, Weirton Coal Company, Crucible Steel Com¬ 
pany of America, H. C. Frick Coke Company, United 
States Coal and Coke Company, Geneva Steel Company 
and Tennessee Coal, Iron and Railway Company.” 

In support of this request for the enforcement of its said 
order, the Board respectfully shows as follows: 

(a) The petitioners both transact business in the Dis¬ 
trict of Columbia, within this judicial circuit and are par¬ 
ties aggrieved by a final order of the Board rendered in 
the proceedings hereinabove mentioned. This Court has 
jurisdiction of the petition to review herein and of this re- 
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quest for enforcement by virtue of Section 10 (e) and (f) 
of the Act. 

(b) Upon proceedings had in said matter before the 
Board, as more fully shown by the certified transcript of 
the entire record thereof, filed herewith, to which 
64a reference is hereby made, the Board on May 27, 
1949, duly stated its findings of fact and conclusions 
of law and issued an order directed to the petitioning Union 
its officers, representatives and agents, including the peti¬ 
tioner John L. Lewis. So far as material, the aforesaid 
order provides as follows: 

Order 

Upon the entire record in the case, and pursuant to Sec¬ 
tion 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby or¬ 
ders that the Respondent, International Union, United 
Mine Workers of America, and its officers, representatives, 
and agents, including the Respondent, John L. Lewis, its 
president, shall: 

1. Cease and desist from: 

(a) Requiring, instructing, or inducing its representa¬ 
tives to require that the Companies execute contracts 
which make membership in International Union, United 
Mine Workers of America, a condition of employment, ex¬ 
cept in accordance with the provisos in Section 8 (a) (3) 
of the Act; 

(b) Directing, instigating, or encouraging employees to 
engage in a strike, or approving or ratifying strike action 
taken by employees, for the purpose of requiring that the 
Companies execute contracts which make membership in 
International Union, United Mine Workers of America, a 
condition of employment, except in accordance with the pro¬ 
visos in Section 8 (a) (3) of the Act; 

(c) Causing or attempting to cause the Companies to 
execute contracts which make membership in International 
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Union, United Mine Workers of America, a condition of 
employment, except in accordance with the provisos in 
Section 8 (a) (3) of the Act, or in any other manner to dis¬ 
criminate against employees in violation of Section 8 (a) 
(3) of the Act; 

(d) In any manner maintaining, enforcing, or giving 
effect to the union-shop clause in its contract with the Com¬ 
panies so long as the said clause does not conform with the 
provisos in Section 8 (a) (3) of the Act. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 

(a) Post at its District Offices exercising jurisdiction 
over the Companies’ employees involved herein, copies of 
the notice attached hereto as an Appendix. 20 Copies of 
said notice, to be furnished by the Regional Director for the 
Fifth Region, shall, after being duly signed by an official 
representative of the Respondent International Union, 
United Mine Workers of America, and individually by the 
Respondent Lewis, be posted by the Respondents immedi¬ 
ately upon receipt thereof and maintained for a period of 
sixty (60) consecutive days thereafter, in conspicuous 

places, including all places where notices to mem- 
65a bers are customarily posted. Reasonable steps shall 
be taken by the Respondents to insure that said no¬ 
tices are not altered, defaced, or covered by any other ma¬ 
terial. 

(b) Mail to the Regional Director for the Fifth Region 
signed copies of the notice, attached hereto as an Appen¬ 
dix, for posting, the individual Companies willing, on the 
bulletin boards at the mines and all other places where 
notices to employees are customarily posted. The notices 
shall be posted on the bulletin boards of the individual 

20 In the event that this Order is enforced by decree of a United States 
Conrt of Appeals, there shall be inserted before the words, “A DECISION 
AND ORDER” the words, “A DECREE OF THE UNITED STATES 
COURT OF APPEALS ENFORCING.” 
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Companies and maintained thereon for a period of sixty 
(60) consecutive days thereafter. Copies of said notice, 
to be furnished by the Regional Director for the Fifth 
Region, shall, after being duly signed by the Respondents 
as provided in paragraph 2 (a) of this Order, be forthwith 
returned to the Regional Director for such posting; 

(c) Notify the Regional Director for the Fifth Region 
in writing, within ten (10) days from the date of this Or¬ 
der, what steps the Respondents have taken to comply 
herewith. 

(c) Thereafter, on May 27, 1949, the decision and order 
herein was duly served upon petitioners, and upon Jones 
& Laughlin Steel Corporation, Bethlehem Collieries Cor¬ 
poration, Minds Coal Mining Corporation, Republic Steel 
Corporation, Standard Fire Creek Coal Company, Buck¬ 
eye Coal Company, Youngstown Mines Corporation, Olga 
Coal Company, Armco Steel Corporation, Wheeling Steel 
Corporation, Consumers Mining Company, Inland Steel 
Company, Weirton Coal Company, Crucible Steel Com¬ 
pany of America, H. C. Frick Coke Company, United 
States Coal and Coke Company, Geneva Steel Company 
and Tennessee Coal, Iron and Railway Co., by sending 
copies thereof, postpaid, bearing government frank, by 
registered mail, to said parties. Said decision and order 
is in full force and effect. 

(d) Pursuant to Section 10 (e) and (f) of the Act, the 
Board is certifying and filing with this Court herewith the 
transcript of the entire record in the proceedings hereto¬ 
fore had before it. 

Wlierefore, the Board respectfully prays this Honorable 
Court that it cause notice of the filing of this answer and 
request for enforcement and of the filing of the certified 
transcript of the entire record in said proceedings and of 
the questions to be decided therein, and make and enter 
upon the pleadings, evidence, and proceedings set forth in 
the entire certified record and upon the order made there- 
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on, a decree denying petition to review and set aside and 
enforcing in whole said order of the Board. 

National, Labor Relations Board 

/s/ A. Norman Somers 

Assistant General Counsel 

Dated at Washington, D. C. this 1st day of July 1949. 

66a APPENDIX 

Notice to All Officers, Representatives, Agents, and 
Members of International Union, United Mine 
Workers of America 

pursuant to 

A DECISION AND ORDER 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, as amended, we hereby notify you that: 

We will not require , instruct, or induce our represent¬ 
atives to require that the companies named below execute 
contracts which make membership in International 
Union, United Mine Workers of America, a condition of 
employment, except in accordance with the provisos in Sec¬ 
tion 8 (a) (3) of the aforesaid Act. 

Jones & Laughlin Steel Corporation, Bethlehem Collier¬ 
ies Corporation, Minds Coal Mining Corporation, Republic 
Steel Corporation, Standard Fire Creek Coal Company, 
Buckeye Coal Company, Youngstown Mines Corporation, 
Olga Coal Company, Armco Steel Corporation, Wheeling 
Steel Corporation, Consumers Mining Company, Inland 
Steel Company, Weirton Coal Company, Crucible Steel 
Company of America, H. C. Frick Coke Company, United 
States Coal and Coke Company, Geneva Steel Company, 
and Tennessee Coal, Iron and Railway Co, 

We will not direct, instigate, or encourage employees 
to engage in a strike, or approve or ratify strike action 
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taken by employees, for the purpose of requiring that the 
above-named companies execute contracts which make 
membership in International Union, United Mine Work¬ 
ers of America, a condition of employment, except in ac¬ 
cordance with the provisos in Section 8 (a) (3) of the 
aforesaid Act. 

We will not cause or attempt to cause the above-named 
companies to execute contracts which make membership in 
International Union, United Mine Workers of America, 
a condition of employment, except in accordance with the 
provisos in Section 8 (a) (3) of the afersoid Act, or in 
any other manner to discriminate against employees in 
violation of Section 8 (a) (3) of aforesaid Act. 

We will not in any manner maintain, enforce, or give 
effect to the union-shop clause in our contract with the 
above-named companies so long as that clause does not con¬ 
form with the provisos in Section 8 (a) (3) of the afore¬ 
said Act. 

International Union, United Mine 
Workers op America 


Title of Officer 

Dated. 


John L. Lewis, President 

This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 

67a District op Columbia, ss : 

A. Norman Somers, being first duly sworn, states that 
he is Assistant General Counsel of the National Labor Re¬ 
lations Board, respondent herein, and that he is authorized 
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to and does make this verification on behalf of said Board: 
that he has read the foregoing answer and request for en¬ 
forcement and has knowledge of the contents thereof; and 
that the statements made therein are true to the best of 
his knowledge, information, and belief. 

/s/ A. Norman Somers 

Assistant General Counsel 

Subscribed and sworn to before me this 1st day of July 
1949. 

/s/ Bose Mary Felipowics 

Notary Public, District of 
Columbia 

My Commission expires March 15,1953. 

(seal) 
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Excerpts from Transcript of Testimony. 

2 BEFORE THE NATIONAL LABOR RELATIONS BOARD 

FIFTH REGION 

Case No. 5-CB-14 
In the Matter of: 

International Union, United Mine Workers of America, 
and John L. Lewis, President of said Union 

and 

Jones & Laughlin Steel Corporation, et al. 

Hearing Room, 

U. S. Tariff Commission Bldg., 
Washington, D. C., 

Thursday, July 22, 1948. 

Pursuant to notice, the above-entitled matter came on for 
hearing at 10:30 o'clock a.m., DST. 

Before: 

William R. Ringer, Esq., Chief Trial Examiner. 
Appearances: 

Sidney J. Barban, Esq., and David C. Sachs, Esq., 601 
American Bldg., Baltimore, Maryland, for the General 
Counsel, National Labor Relations Board. 

3 Welly K. Hopkins, Esq., and Harrison Combs, Esq., 
900 15th Street, X. W., Washington, D. C. Repre¬ 
senting International Union, United Mine Workers of 
America, and John L. Lewis, President of said Union. 

John C. Gall, Esq., Commonwealth Building, 1625 K 
Street, X. W., Washington, D. C. Representing Jones & 
Laughlin Steel Corporation, et al. 

#*•••#•••• 
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5 PROCEEDINGS 

Trial Examiner Ringer: Tlie hearing will be in order. 

*#*****••• 

6 Statements of reasons in support of motions and 
objections should be specific and concise. The Trial 

Examiner will allow an automatic exception to all adverse 
rulings, and upon appropriate order and objection and ex¬ 
ception will be permitted to stand for an entire line 

7 of questioning. 

********** 

Mr. Barban: Yes. If the Examiner please, counsel for 
the General Counsel at this time would like to offer 

8 the formal papers in this matter. I would like to 
offer as General Counsel’s Exhibit 1-A the original 

charge filed in this matter on July 2, 1948. 

As General Counsel’s Exhibit 1-B I would like to offer 
the complaint issued in this matter by Eugene A. Curry, 
Acting Regional Director, National Labor Relations Board, 
on the 8th day of July, 1948. 

********** 

As General Counsel’s Exhibit 1-E I would like to offer 
the respondents’ answer to the complaint and respondents’ 
motion to dismiss the complaint. 

I offer these documents in duplicate. 

Trial Examiner Ringer: As to Exhibit 1-E, respon¬ 
dents’ answer and motion to dismiss, I assume that was 
properly received? 

Mr. Barban: Yes, the document marked General Coun¬ 
sel’s Exhibit 1-E, that I have offered, bears the notation 
that it was received by personal service July 21, 1948, by 
myself. 

9 Trial Examiner Ringer: Is there any objection? 
I assume that all of you are familiar with these vari¬ 
ous formal papers. Hearing no objection, they are ad¬ 
mitted. 
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(Thereupon the documents above referred to, marked 
General Counsel’s Exhibits Nos. 1-A, 1-B, 1-C, 1-D and 
1-E, were received in evidence.) 

Mr. Barban: At this time, if the Examiner please, I wish 
to offer a motion to amend the complaint by adding para¬ 
graphs to be numbered IX-A, IX-B, IX-C and IX-D. I 
offer this motion as General Counsel’s Exhibit 1-F. 

• ••••••*•* 

10 Mr. Hopkins: If I understand the Examiner’s 
question correctly, if there are any objections to the 

filing of it, w T e offer no objections other than to say that w’e 
accepted service at the hour stated on yesterday afternoon. 
However, at the appropriate time, Mr. Examiner, we would 
like to offer our original answer as an answer in part to 
the amended complaint, and then have the opportunity to 
file an additional answer to the amended complaint, as the 
allegations of the amended complaint may require. 

Trial Examiner Ringer: Very well. Let us be in recess 
for five minutes while I read this. 

11 Trial Examiner Ringer: May we resume? 

Now do I understand, Mr. Hopkins, from vrhat you 
indicated before we recessed that you have no objection to 
the granting of this requested permission to amend the 
complaint? 

Mr. Hopkins: That is right, reserving our right to 
state our answers to it. 

Trial Examiner Ringer: Well, you would certainly be 
entitled to that because this does bring in matters after the 
date, after the original complaint on July 8th, because it 
relies on matters occurring thereafter. 

Are there any other comments by anyone before I rule 
on the request to amend? (No response.) 

Hearing none the motion is granted. 
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(Thereupon the document above referred to, marked 
General Counsel’s Exhibit 1-F, was received in evidence.) 

• ••*•••••* 

12 Mr. Hopkins: In response to that, Mr. Examiner, 
we would expect to request our original answer to be 

received as an answer to the amended complaint, so far as 
the complaints raised in the amended complaint are per¬ 
tinent and in addition we would desire additional and legal 
answers to paragraph 10. 

Trial Examiner Ringer: I gather Mr. Barban is inter¬ 
ested in knowing what those additional answers are going 
to be. 

Mr. Barban: I might say for the examiner, that I realize 
the difficulty Mr. Hopkins may have in drafting formal 
language. I would be satisfied just to know the substance 
of his answer. 

Mr. Hopkins: We would offer no objection to stating 
our general position, if it becomes requisite in our opinion, 
with the indulgence of the Examiner, in addition to the 
general statement made. I am prepared to do that now, 
Mr. Examiner. 

Trial Examiner Ringer: I want you to file whatever you 
w’ant to in that respect and I think that it will clarify things 
if you will state what those are in substance. 

Mr. Hopkins: Very well. 

Trial Examiner Ringer: You may proceed to do that. 
Mr. Hopkins: For the record the respondents’ 

13 original answer is now offered in all of its pertinent 
aspects as an answer to the amended complaint, and 

in addition thereto respondents, and each of them, in reply 
to Section IX-A of the amended complaint, admits that on 
June 25, 1948, the respondents and representatives of the 
bituminous coal producers, other than the companies, en¬ 
tered into an agreement effective July 1, 1948, which re¬ 
newed and continued in effect certain provisions of the 
previous agreement—that would be the 1947 agreement, 
which is based upon the 1941 agreement—including a clause 
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known as the “Union shop clause” requiring all employees 
covered by the agreement to be or become members of the 
Union. 

The respondents, and each of them, however, generally 
and specifically deny that any certification by the Board 
is requisite either in law or in fact. 

In reference to the clause IX-B, the respondents and each 
of them, generally and specifically deny that the Union en¬ 
gaged in a strike as averred in section IX-B, and the re¬ 
spondents and each of them aver and assert that between 
July 6th and July 13th the employees of said complainant 
companies in their own right and in protest to a refusal of 
said companies to accept the 1948 agreement, including the 
union shop, abstained from their -work. 

In response to Section IX-C of the amended complaint, 
the respondents and each of them generally and 
14 specifically deny the statement and charge in said 
paragraph IX-C and especially deny that the com¬ 
panies “yielded to the demands and insistence of the re¬ 
spondents”, the quoted matter being contained in IX-C, 
as alleged in said paragraph and the respondents aver and 
say that there was no “demand” or “insistence” by re¬ 
spondents on July 13th or on July 12th or on July 11th or 
on July 10th, but that in truth and in fact the settlement 
reached by and between the complaining companies and 
these respondents on that date, to wit, July 13th, was under 
the auspices and guidance of Justice T. Alan Goldsborough, 
Judge of the United States District Court for the District 
of Columbia, and the settlement was reached between the 
complaining companies through their representative, Mr. 
Harry M. Moses, and his counsel with respondents, specifi¬ 
cally providing for the extension by said companies through 
their representative, Mr. Moses of the National Bituminous 
Coal wage agreement of 1948 and that said settlement so 
reached was voluntary and without insistence agreed to 
by the said Moses and his counsel in behalf of said com¬ 
panies in the presence of said Court as stated. 
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The respondents, and each of them admit and aver that 
said agreement was executed on July 13th, has been since 
that date and is now being maintained in full force and 
effect not only by respondents but by all the complaining 
companies herein. 

15 The respondents, and each of them, aver that if 
this be an illegal act or a violation of statute, which 

the respondents, and each of them, deny, then, in such 
event, the complaining companies and each of them are 
equally participants with the respondents herein, and 
should be equally so charged by the Board. 

As to paragraph IX-D, the respondents and each of them 
generally and especially deny the charges and statements 
therein contained and adopt as an additional answer there¬ 
to all the pertinent parts of the original answer already on 
file herein. 

Mr. Examiner, in further answer to Section IX-A, the 
respondents, and each of them, aver and say that the con¬ 
tract executed on June 25,1948, referred to in Section IX-A 
is applicable only to the respective companies that signed 
the same and have no pertinency as to the complaining com¬ 
panies, the complainant companies having signed a contract 
of their own on July 13th. 

In addition thereto I would like to say generally this is 
in substance our position in reference to the amended com¬ 
plaint, we would like to reserve the right as indicated to 
submit it in writing or by further oral statement. 

Trial Examiner Ringer: All right, gentlemen With 
reference to General Counsel’s Exhibit 1-F, is it agree¬ 
able now that respondents’ original answer be 

16 treated as an answer also to the amendments that 
have been made to the complaint? 

Mr. Sachs: No objection. 

Trial Examiner Ringer: And that the substance of the 
further answer to be filed as given by Mr. Hopkins be 
treated as a part of the record in this case? 
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Mr. Barban: There is no objection to that, and as to 
the original answer there is no objection either. That is, 
so far as the pertinent parts are concerned. 

Trial Examiner Ringer: The only way it would have any 
weight would be in so far as pertinent. 

'Mr. Hopkins: If counsel will allow one additional sup¬ 
plementary statement maybe it would clarify matters. 

Trial Examiner Ringer: You may make it. 

Mr. Hopkins: In response to Section IX-C, a moment 
ago I referred to the date of July 13th, 12th, 11th and 10th. 
In addition thereto I should like to add the date of July 
9th, that being the date on which Justice Goldsborough 
initiated the meeting of the parties. 

Trial Examiner Ringer: That will also be considered as 
part of your answer. 

Mr. Hopkins: Thank you. 

Trial Examiner Ringer: Now there is pending a motion 
to dismiss here. 

• ••#•••••• 

19 Trial Examiner Ringer: It is perfectly agreeable 
with me and I gather it is to everybody else. 

Now the only thing that I know that is pending here for 
consideration before proceeding with the evidence in the 
case is the motion to dismiss, which is a part of the answer. 

Are you wishing that ruling at this time, Mr. Hopkins? 

Mr. Hopkins: We propose to submit it, Mr. Examiner, 
without argument. The Examiner, so far as respondents 
are concerned, may reserve his ruling, or rule at this time, 
as he may desire. 

It was my thought perhaps you might rule after you had 
heard the testimony, but we have no affirmative suggestion 
either way. 

Trial Examiner Ringer: Well, it is agreeable with you 
that the evidence be heard and that the motion to dismiss 
be considered as a continuing motion throughout the hear¬ 
ing to be considered in the intermediate report. 
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Mr. Hopkins: Yes. 

Trial Examiner Ringer: Accordingly, I will defer ruling 
on the motion by the respondents to dismiss the com- 
20 plaint and I assume you would want that to include 
the amendment also to the complainant? 

Mr. Hopkins: Yes, sir. 

Trial Examiner Ringer: So that you are moving to dis¬ 
miss everything? 

Mr. Hopkins: Yes, the complaint as amended. 

Trial Examiner Ringer: The ruling is deferred until 
later and we will cover that also. 

• *•#*••#•* 

23 Mr. Barban: It is stipulated by and between coun¬ 
sel for the Respondents and counsel for the General 

Counsel that the Companies named as charging parties in 
this matter, and each of them, in the course and conduct 
of their business operations as stated in paragraph 1 of the 
complaint, cause and have continuously caused a substan¬ 
tial amount of equipment, materials and supplies used in 
the mining of bituminous coal to be purchased, transported 
and delivered in interstate commerce from and through the 
States of the United States to the mines of the Companies. 
A great volume of coal is annually mined at the Companies’ 
mines, amounting in 1947 to approximately 60 million tons, 
a substantial amount of which the Companies cause and 
have continuously caused to be sold, delivered and trans¬ 
ported in interstate commerce to and through the States of 
the United States. 

Is that satisfactory, Mr. Hopkins? 

Mr. Hopkins: That is satisfactory. 
#•#***•*•* 

Mr. Barban: I understand that counsel for the Respon¬ 
dents will stipulate that the Companies who are the charg¬ 
ing parties in this matter are and have been engaged 

24 in commerce ? 

Mr. Hopkins: That is correct. 
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Trial Examiner Ringer: Does anybody object to the ap¬ 
proval of that stipulation? Approved in both respects,— 
the entire stipulation. 

Mr. Barban: It has been called to my attention that I 
should clarify the fact that where I used the words “charg¬ 
ing parties” or “companies”, I am referring to the com¬ 
panies named and listed in the caption of the complaint, 
and further named and listed in the preamble to the com¬ 
plaint. I trust that is clear. 

Trial Examiner Ringer: That was the intent of all of 
you agreeing to it? 

Mr. Hopkins: It is so agreed. 

Trial Examiner Ringer: Approved. 

Mr. Barban: I have printed copies of three documents be¬ 
fore me, which it has been agreed might be received in evi¬ 
dence by stipulation in order to facilitate the course of 
testimony. 

As General Counsel’s Exhibit No. 2,1 will offer in dupli¬ 
cate a printed document entitled “Appalachian Joint Wage 
Agreement effective April 1,1941 to March 31,1943.” 

Mr. Hopkins: No objection. 

Trial Examiner Ringer: That has bearing on the issues 
in this case, you feel, as circumstantial background material 
leading up to the particular dates involved here? 

25 Mr. Barban: Counsel for the Respondents par¬ 
ticularly, and counsel for the General Counsel also 
feel that it will be of use in enlightening the Trial Exam¬ 
iner in the disposition of this case. 

Mr. Hopkins: And in agreeing to that statement, we 
make the further observation that the 1947 contract and the 
1948 contract, alluded to in the pleadings, are predicated 
upon their face upon the 1941 agreement just offered. 

Trial Examiner Ringer: Admitted. 

(Thereupon, the document above referred to was marked 
General Counsel Exhibit No. 2, and received in evidence.) 
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Mr. Barban: I have also another printed document of 
several pages, which bears on its first page in bold type the 
words: “National Bituminous Coal Wage Agreement of 
1948.” That appears on the first page of this printed 
pamphlet I have. On the third page of this printed pamph¬ 
let appears it bold type the words “National Bituminous 
Coal Wage Agreement of 1947.” 

I would like to offer as General Counsel’s Exhibit No. 
3-A that part of this printed pamphlet which is the National 
Bituminous Coal Wage Agreement of 1947, and as General 
Counsel’s Exhibit No. 3-B, I would like to offer that part 
of this pamphlet which is the National Bituminous Coal 
Wage Agreement of 1948. 

Trial Examiner Ringer: As I understand it, General 
Counsel’s Exhibit 3-A is the 1947 agreement, begin- 
26 ning on page 3 of that pamphlet? 

Mr. Barban: Well, it is not a page that is num¬ 
bered 3, but it is the third printed page of this pamphlet. I 
might state for the record that these documents were sup¬ 
plied to me by counsel for the Respondents, and it is my 
understanding that in the case of each of these two docu¬ 
ments, the agreement of 1947 and the agreement of 1948, 
certain names appear as signatories to each of these docu¬ 
ments. It is my understanding that the names listed in 
each case are not a complete list. There are others who 
signed, either the same document, or an identical document, 
at later or other times or places. 

Trial Examiner Ringer: You do not feel that has any 
importance on the issues of fact that are involved in this 
hearing? 

Mr. Barban: I think that at the point at which addi¬ 
tional signatures become significant, we can take oral testi¬ 
mony as to the additional signatures. 

Mr. Hopkins: Mr. Examiner, before we make response 
to that, will you allow me to confer with my associates a 
minute? 

Trial Examiner Ringer: Off the record. 
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(Discussion off the record.) 

Trial Examiner Ringer: On the record. 

Mr. Hopkins: The Respondents offer no objection to the 
introduction of the 1941 and the 1947 agreement, pointing 
out that it has no application to the charging parties 

27 here, because the 1948 contract as offered, to which 
we offer no objection down to the end of the text 

appearing on the second printed page, is admitted, but the 
signatories thereto are not proper for admission into this 
record, inasmuch as they do not pertain to the charging or 
complaining companies here. The complaining companies 
have signed a contract, and we are willing to so stipulate, 
that is identical in form and verbiage as is set out in the 
1948 agreement, down to the end of the text, exclusive of 
the signatures. 

Trial Examiner Ringer: What you really want to pre¬ 
serve is the right to contend that it has certain effect and 
a limited effect only? 

Mr. Hopkins: Yes, sir. 

Mr. Barban: If the Examiner please, in answer to Mr. 
Hopkins’ statement, I would disagree as to the exclusion 
of the signatories, since that forms part of the proof under 
the pleadings. The pleadings allege that certain bitumin¬ 
ous coal operators other than the charging parties signed 
the 1948 agreement, and the material at the end of page 2 
would be responsive to that pleading. It is certainly ad¬ 
missible. 

Trial Examiner Ringer: Is there any question between 
you as to the fact of those whose names are attached as 
signatories to this printed form of the 1948 agreement, 
that they did sign it, but that others also signed it, as I 
understand; is that your contention? 

28 Mr. Hopkins: No, sir, Mr. Examiner. I think it 
is fair to say that the 1948 contract as offered does 

not truly reflect the 1948 contract as signed by the complain¬ 
ing companies, because the complaining companies, we 
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aver, signed the 1948 agreement, but not jointly with any 
of the signatories appearing on the second printed page of 
the agreement now offered, and they are not offering this, 
as I understand it, as the contract signed by the complain¬ 
ing companies. If so, we would offer no objection. 

Trial Examiner Ringer: Will that not all become appar¬ 
ent as we go through the record here? With that point 
you are making being made clear, I would want to permit 
you to make the showing on that, which would really sup¬ 
plement what is being offered now, would it not, or clarify 
it? Off the record. 

(Discussion off the record.) 

Trial Examiner Ringer: On the record. 

Mr. Hopkins: The Respondents object to the introduc¬ 
tion of the 1948 contract as presented by Board counsel, 
because it does not truly reflect the signatories, or signa¬ 
tures thereto. The printed signatures appearing upon the 
document offered would be the signatures that would ap¬ 
pear on the agreement signed by the United Mine Workers 
of America with the remaining bituminous tonnage in the 
industry, but this as it is offered, not showing the 
29 signatures of the complaining companies, is not ma¬ 
terial. In other words, as offered, with the printed 
signatures, it is not material to the issues in this case. An 
offer by counsel of the 1948 agreement showing the signa¬ 
tures of the complaining or charging companies, would be 
stipulated; otherwise, we raise the objection. 

Mr. Sachs: Would Mr. Hopkins like to produce the 
copies containing the signatures of the companies directly 
involved herein? 

Mr. Hopkins: We do not have the original with us, but 
we offer the objection to the printed document as offered 
showing the signatures, because we aver under the objec¬ 
tion that that is not material to the charges here. 

Trial Examiner Ringer: May I ask this, just trying to 
be helpful: Was the body of the contract in each instance 
the same? 


90 


Mr. Hopkins: Yes, sir. 

Trial Examiner Ringer: And the only question involved 
between you now is as to the signatures to that contract ? 

Mr. Hopkins: Yes, sir. 

Mr. Sachs: Mr. Examiner, the question before the Ex¬ 
aminer at this point, as I understand it, is solely the ad¬ 
missibility of this document. The evidence will disclose 
that this is a true copy of the document as it was executed 
by the operators other than the captive mines, on June 
25th. 

30 The evidence will also disclose that a copy of this 
document was executed by the representatives of the 

captive mines on July 13th. That evidence will clarify any 
question with respect to the signatures, or the manner in 
which the document was signed. 

I suggest that at this point the document be admitted for 
whatever it is worth, and if there are any questions con¬ 
cerning the manner in which it was executed, that that will 
be taken up as the evidence goes in. 

Trial Examiner Ringer: Well, do you expect to show, 
Mr. Sachs, the other signatures, or, at least, the fact of 
there being the other signatures? 

Mr. Sachs: Certainly. 

Mr. Hopkins: For what purpose is the offer made of 
the printed document exclusive of the signatures of the 
captive companies? 

Trial Examiner Ringer: I pass that on to counsel for 
the General Counsel. 

Mr. Barban: If the Examiner please, I think I have 
stated that once, and I will state it again, briefly. Mr. Hop¬ 
kins has admitted that the names of the signatories which 
do appear on this document that has been offered as Ex¬ 
hibit 3-A, are authentic, and they did sign it. Now, if you 
will look at paragraph 9-A of the complaint as amended, 
you will see that we have alleged that these people have 
signed the contract, and in his answer orally, I un- 

31 derstood Mr. Hopkins to admit that. 
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Now, the names of the operators appended to this 
document that has been offered as General Counsel’s Ex¬ 
hibit No. 3-B are responsive to the pleading in paragraph 
9-A, and therefore it is material. There is no question as 
to authenticity, but only as to materiality, and it is clearly 
material, because it is responsive to the pleadings. I can¬ 
not see the argument. 

Trial Examiner Ringer: Of course, he is questioning the 
materiality of the pleadings, when he gets right down to it, 
I suppose, in that particular respect. What point has that 
on the issues in this case ? 

Mr. Hopkins: We object to it upon these points,—that 
the execution of a contract that is not involved so far as 
the complaining companies here are concerned, is not ma¬ 
terial to the charges as laid down in the complaint, and we 
object to the introduction of the contract as signed by com¬ 
panies other than the charging companies, as not being 
material to the issues raised in the complaint. 

Trial Examiner Ringer: It certainly could not be harm¬ 
ful if the language in it is the same as the language in the 
other that was signed by the charging companies. The 
objection will be overruled. They will be admitted. That 
is, General Counsel’s Exhibits 3-A and 3-B. 

Mr. Hopkins: Note an exception. 

32 (The documents above referred to were marked 
General Counsel’s Exhibits Nos. 3-A and 3-B, and 

received in evidence.) 

• ••*•••#•* 

33 Harry M. Moses, a witness called for and on behalf 
of the National Labor Relations Board, having been 

first duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Barban: 

Q. Will you give your full name for the record, please! 
A. I am Harry M. Moses. 
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Q. And, Mr. Moses, yon hold a position with some of the 
companies that are charging parties to this proceeding? 
A. Yes, sir. 

Q. What is that position? A. I am President of the H. C. 
Frick Coal Company and United States Coal and Coke 
Company. 

Trial Examiner Ringer: What was that last one? 

The Witness: United States Coal and Coke Company. 

By Mr. Barban: 

Q. And from time to time I understand you have been 
authorized to represent the remainder of the charging com¬ 
panies in this case in collective bargaining with the United 
Mine Workers of America? A. I have had the authority of 
all the companies listed in the affidavit that I made 
34 to the National Labor Relations Board to represent 
them as a negotiator in collective bargaining with 
the United Mine Workers. 

By Mr. Barban: 

Q. Now, with respect to the mines operated by the com¬ 
panies who are the charging parties here, can you tell us 
whether or not those mines are commonly recognized in the 
bituminous coal industry as a distinct group, separate from 
the rest of the industry? A. They are commonly recognized 
and popularly known as “captive” mines. 

Q. What is the significance of that designation? A. They 
are a group of mines owned by steel companies, producing 
coal suitable for metallurgical use, and usually, and almost 
exclusively consumers of the product that they mine in 
their own mines. 

Q. In other words, Mr. Moses, the steel companies who 
own and operate these mines use almost exclusively the 
sole output of those mines in the production of steel? A. 
That is right. 
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35 Q. And what percentage of the total steel produc¬ 
tion of the country is produced by the companies who 
own these mines? A. Approximately 85 per cent of the 
basic steel production. 

Q. You stated that you had been authorized to represent 
these companies in collective bargaining with United Mine 
Workers. Were you so authorized in 1948? A. I was. 

• *•*•••*•* 

37 Q. (By Mr. Barban) Mr. Moses, there are no let¬ 
ters of authorization in this group from the H. C. 
Frick Coal Company and United States Coal and Coke 
Company. Can you explain why that is? A. I am the 
chief executive of both those companies. 

Q. As such do you have the authority to negotiate for 
collective bargaining contracts on behalf of those com¬ 
panies? A. I have full and complete authority to conduct 
the business of the companies. 

Trial examiner Ringer: You may have it but I didn’t 
hear it. 

The Witness: I say, full and complete authority to con¬ 
duct any business for those companies. 

Q. (By Mr. Barban) Mr. Moses, for how long—for 
what length of time have you represented employers or coal 
producers in the so-called “captive mine” group for the 
purposes of collective bargaining with the United Mine 
Workers? A. My first representation of them began in 
1941. That was an informal representation in court pro¬ 
ceedings and National War Mediation Board proceedings 
between the United Mine Workers and the captive mines in 
general. Beginning in 1943 I represented them in each col¬ 
lective bargaining conference with formal authority to do 
so. 

• ••••••••• 

39 Q. Do you know whether or not the companies who 
are the charging parties in this case were parties to 
the 1947 bituminous wage agreement? A. They were. 
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Trial examiner Ringer: Will yon please read the ques¬ 
tion and answer? 

(The reporter read the last question and answer as above 
recorded.) 

40 Q. (By Mr. Barban) It has been suggested to me 
Mr. Moses, that the Olga Coal Company might not 

have been in existence in 1947. Do you have any specific 
recollection of that? A. From information and belief the 
Olga Coal Company did not exist at the time we negotiated 
the 1947 contract. The Olga Coal Company was formed in 
the middle of that contract period, and its officers nego¬ 
tiated—or signed— a contract with the United Mine Work¬ 
ers that was similar in every respect, exactly the same in 
every respect, as the existing contract signed by the other 
companies. 

• •••••!••• 

Q. Did you participate in collective bargaining negotia¬ 
tions with the United Mine Workers in 1948, Mr. Moses? 
A. I did. 

Q. It is my information that negotiations this year were 
initiated by a letter from Mr. John L. Lewis to all signa¬ 
tories to the National Bituminous Coal wage agree- 

41 ment. Are you acquainted with that letter? A. There 
was such a letter under date of April 30, 1948. 

Mr. Barban: I will ask the reporter to mark this as 
General Counsel’s Exhibit No. 5. 

(The document referred to was marked General Coun¬ 
sel’s Exhibit No. 5 for identification.) 

Q. (By Mr. Barban) Mr. Moses, I show you this docu¬ 
ment that has been marked for identification General Coun¬ 
sel’s Exhibit No. 5, and ask you whether that is the letter 
that you just referred to? (Handing a paper to the witness.) 
A. To the best of my knowledge and belief, without com¬ 
paring it with the actual letter, that is a copy of such letter. 

Mr. Barban: May we stipulate that that is an actual 
copy? 


i 
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Mr. Hopkins: We offer no objection to its introduction. 
Mr. Barban: I offer the letter. 

Trial examiner Ringer: is there any question about this 
being an authentic copy? 

Mr. Hopkins: Unknown to us, we accept it as being a 
correct copy. 

Trial examiner Ringer: It is admitted. 

(The document referred to, previously marked for iden¬ 
tification General Counsel’s Exhibit No. 5, was received in 
evidence.) 

42 Q. (By Mr. Barban) Mr. Moses, pursuant to the 
statement made in that letter, do you know whether 

or not a collective bargaining conference convened in Wash¬ 
ington on May 18, 1948? A. The conference convened in 
the Shoreham Hotel at 10 o’clock, approximately 10 o’clock 
May 18, 1948. 

Q. Were you present? A. I was. 

Q. Representing the companies who are the charging 
parties in this matter? A. Yes. 

Q. Were there other representatives of bituminous coal 
mines present at that meeting also? A. Yes. 

• ••••••••• 

43 Mr. Barban: With respect to the conference 
which convened on May 18, 1948, here in Washing¬ 
ton, that was for the purpose of negotiating a new con¬ 
tract with the United Mine Workers? Is that so? A. The 
language of Mr. Lewis’ letter said “to negotiate a successor 
contract.” 

Q. And the meeting was held pursuant to that letter? 
A. Yes. 

44 Q. What occurred? A. The meeting was assem¬ 
bled under temporary officers. Permanent officers, a 

chairman, a secretary and assistant secretary, Sergeant at 
Arms were selected. A rules committee of equal numbers 
from each side was selected, and a credentials committee 
of equal numbers from each side was selected. 
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The convention then adjorned to permit the committee to 
prepare the report, and in the credentials committee there 
arose a dispute over the participation of the Southern Coal 
Producers Association as such in the conference. The 
operator members of the credentials committee, believing 
the Southern Coal Producers were there with proper cre¬ 
dentials, disagreed with the miners, who believed that they 
were not. A partial report was made by the credentials 
committee representing the miners, representing the seat¬ 
ing of all the delegates except the Southern Coal Producers 
Association as such. An amendment to that report was 
made by the operators’ representatives on the credentials 
committee, expanding the report to include the seating of 
the Southern Coal Producers Association as such. After de¬ 
bate that lasted until a normal adjournment time or almost 
a normal adjournment time, the conference adjourned until 
the following morning, and after further debate the vote 
on the amendment to the credentials committee report was 
lost by the operators voting for it and the miners 

45 voting against it, and the vote on the original par¬ 
tial report was lost by the miners voting for it and 

the operators voting against it, at which time Mr. Lewis 
stood up and said that there wasn’t any more coal confer¬ 
ence, and he didn’t know who was going to guarantee the 
rent on the hall, and the miners and their officers retired 
from the conference and the conference was ended. 

46 Q. Did the conference ever reconvene? A. From 
my knowledge and belief the Southern Coal Produc¬ 
ers Association filed a charge of unfair labor practice 
against the United Mine Workers and its officers which 
was prosecuted to a conclusion, and the District Court of 
the United States for the District of Columbia ordered the 
United Mine Workers to negotiate with the Southern Coal 
Producers. 

I believe this occurred on June 4, 1948, at which time 
counsel for the United Mine Workers made a public an¬ 
nouncement to the effect that the United Mine Workers 
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would comply with the order of the court and were pre¬ 
pared to negotiate with Southern Coal Producers and the 
representatives of any other coal producers that wanted 
to meet them on the 5th, 6th or 7th of July, whichever the 
coal producers would choose. 

Q. You mean June? A. Of June. I am sorry. Whichever 
of the coal producers would choose and the coal producers 
selected the 7th of July at 11 o’clock at the Statler Hotel, 
and the conference was convened at that time. 

Q. Did you meet with the other persons at that time? 
A. We did. 

Q. That was again the 7th of June and not July? A. 
The 7th of June is correct. I am sorry. 

47 Q. And were representatives of the Mine Workers 
there? A. That was a joint meeting of Mine Work¬ 
ers and the negotiating committee with one or two other 
operators not members of the negotiating committee pre¬ 
sent. 

Q. Who composed the Mine Workers Negotiating Com¬ 
mittee? Do you remember? A. Without having before me 
a record of the meeting which the secretaries have, I would 
not undertake to name the full group, but in the group 
was Mr. Lewis, Mr. Owens, and this was from day to day 
not the same representation, but at one time or another 
Mr. Kennedy and Mr. Hopkins and the top officials of the 
United Mine Workers and some of their district representa¬ 
tives. 

Q. During the negotiatings of the 1948 did Mr. Lewis 
normally represent the Mine Workers as one of their nego¬ 
tiators? A. Mr. Lewis was normally the spokesman for 
the United Mine Workers Committee. 

Q. Has that been true in the past? A. Yes, it has been 
generally true. 

Q. For how long a period in the past have you known that 
to be true of your own knowledge? A. Since 1941. 

Q. Will you describe what occurred with respect to collec¬ 
tive bargaining on June 7,1948 from that point on consecu- 





lively? A. This conference continued from June 7th 

48 until June 15, 1948. 

In the first meeting on June 7th, the United Mine 
Workers took the position that we could not go forward 
with the negotiations of the 1948 contract until certain mat¬ 
ters then in the District Court of the District of Columbia 
between the trustees of the Welfare Fund were resolved, 
the United Mine Workers insisting upon the operators, in¬ 
sisting that the operators had authority to resolve these 
matters, and if they would, the negotiations could go for¬ 
ward. 

That was a condition precedent that we met continuously 
through this meeting from the 7th to the 15th. 

After the meeting on the 7th there was an adjournment 
through the morning of the 8th and then continuing in the 
afternoon of the 8th. The operators came in on the morn¬ 
ing of the 9th prepared to present a statement of position 
and a proposal to the United Mine Workers. 

Q. Was that statement of position and proposal type¬ 
written or mimeographed? A. It was typewritten and 
mimeographed and copied in many forms from the time it 
was originally assembled. 

Q. Can you tell me, Mr. Moses, was that statement of 
position presented by the various operators to the Union 
on the morning of June 9, 1948? A. It was presented by 
the spokesman for the operators’ group, Mr. Charles 

49 O’Neill, but was a document carefully prepared by 
all the negotiators for the operators and signed 

by each of them before its presentation. 

Q. I show you this document which I will have the report¬ 
er mark as General Counsel’s Exhibit No. 6 for identifica¬ 
tion, and ask you if that is a copy of the statement of 
position you have just referred to? 

(The document referred to was marked General Counsel’s 
Exhibit No. 6 for identification.) 
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50 Q. There is a space on page 15 of this document 
which has “Captive Mine Group by Harry M. 

Moses” typed in. 

Did you yourself sign the original statement of policy? 
A. I did. 

Mr. Barban: I offer this as General Counsel’s Exhibit 
No. 6. 

Mr. Hopkins: There is no objection. 

Trial examiner Ringer: It is admitted. 

(The document referred to previously marked General 
Counsel’s Exhibit No. 6 for identification, was received in 
evidence.) 

Q. (By Mr. Barban) Did anything else occur the day 
that this was presented by the operators? A. Purely a sub¬ 
mission of this proposal by the operators. 

51 Mr. Lewis submitted the proposal of the United 
Mine Workers to the operators. 

Mr. Barban: May I have this document marked as Gen¬ 
eral Counsel’s Exhibit No. 7? 

(The document referred to was marked General Coun¬ 
sel’s Exhibit No. 7 for identification.) 

Q. (By Mr. Barban) I show you this document, Mr. 
Moses, and ask you if that is a copy of the proposal made 
by the Mine Workers A. Yes, that is the proposal, a copy 
of it. 

Mr. Barban: I offer this as General Counsel’s Exhibit 
No. 7. 

Mr. Hopkins: We say there is no objection. 

Trial examiner Ringer: There being no objection it is 
admitted. 

(The document previously marked General Counsel’s 
Exhibit No. 7 for identification, was received in evidence.) 

Q. (By Mr. Barban) Referring back to General Coun¬ 
sel’s Exhibit No. 6, which is the statement of policy made 
by yourself and other operators to the Mine Workers. 
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Do you recall whether or not in part of that statement 
of position of policy referred to a possible union shop pro¬ 
vision in the collective bargaining contract? A. There was 
a distinct paragraph in the statement of policy that referred 
directly to the producers’ position on the execution 

52 of union shop clause in the 1947 contract. 

Q. Is this the paragraph that appears on page 4 which 
states: 

“Our present contract contains a union shop provision. 
Because of the labor-management relations Act, 1947, this 
provision can not be carried into the new agreement with¬ 
out first following the requirements of law. This means 
that before any such clause can be made effective, the 
National Labor Relations Board must certify that at least 
a majority have voted to authorize the union to make such 
an agreement. The operators, however, are willing to in¬ 
sert into the contract a union shop provision to become ef¬ 
fective when and to the extent permitted by law.” 

Was that the paragraph? A. That is the paragraph that 
was contained in our statement of policy. 

• ••••••••• 

Q. You say these negotiations extended through 

53 June 15,1948? A. Yes, sir. 

Q. What occurred that time ? A. On the afternoon 
of June 15,1948, the United Mine Workers still maintained 
as a condition precedent to the making of the 1948 contract 
or to the making of their demands or other requests for a 
consideration of the 1948 contract that matters that were 
in the Federal District Court be disposed of by the opera¬ 
tors. 

The operators informed the United Mine Workers that 
there was no further use of continuing these negotiations 
until some significant thing occurred to change the view¬ 
point of one side or the other in the negotiations and left the 
negotiations and advised the public and the various agencies 
of government of their inability to make a contract with the 
United Mine Workers at that particular time. 
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Q. When you refer to the Mine Workers insisting in a 
matter which was in the District Court at the time, you are 
referring to the matter of affecting a welfare clause in the 
1947 contract? A. It was a dispute between the trustees of 
the United Mine Workers Retirement Fund for 1947. 

Q. And as I understand your testimony the Mine Workers 
were insisting that the operators who were present and 
there trying to negotiate a contract compel the effectuation 
of that 1947 Welfare Fund first. Is that the idea? 

54 A. The United Mine Workers insisted that the mine 
operators there had authority to require the trustees 

to do what they wanted them to do. The operators present 
insisted as they had continuously throughout negotiations 
on that subject from the middle of December until then that 
they had no authority over the trustees of the 1947 Fund 
and that the matter was in the hands of the court and 
should be disposed of there. 

Trial examiner Ringer: Now that has no connection di¬ 
rectly with the issues in this case. 

Mr. Barban: No. 

The Witness: No, except so far as it blocked the negotia¬ 
tions of the 1948 contract at that point. 

• ••••«•••• 

Q. (By Mr. Barban) Mr. Moses, do you recall that in the 
Mine Workers offer of June 9, 1948, which has been re¬ 
ceived as General Counsel’s Exhibit No. 7, one of the pro¬ 
visos that the Mine Workers attached to their offer was 
that bituminuous coal miners cause their trustee represen¬ 
tatives to activate or permit activation of that Welfare 
Fund. Do you recall that? A. That was right. 

55 Trial examiner Ringer: Let me see if I get this 
clear. 

Are you contending that the dispute about union shop' 
had nothing to do with the breaking off of the negotiations, 
the negotiating process on this date of June 15th? 

Mr. Barban: Not in that fashion, no. 

.. 
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Q. (By Mr. Barban) Did the conference reconvene to 
continue collective bargaining? A. On the 15th of June the 
Director of the Federal Mediation Service, Mr. Cyrus 
Ching directed a telegram to each of the operator negotia¬ 
tors and to the United Mine Workers requesting them to 
attend a meeting in his office on Thursday the 17th of June. 

We met on the 17th and 18th with Mr. Ching and his staff 
wdth the United Mine Workers in joint meetings and on 
other occasions with Mr. Ching and his staff without the 
United Mine Workers. 

Nothing came of these meetings other than at the end 
of the meeting of the 18th, Mr. Ching reported to the 
President of the United States that a disagreement existed 
between these parties. 

56 This caused the President to issue an Executive 
Order on the 19th of June creating a Board of In¬ 
quiry to look into the dispute. 

The Board requested the parties to the dispute to meet 
with them on the 21st of June in the Mural Room at the 
Washington Hotel. 

On the afternoon of the 21st of June the coal operators’ 
representatives met with the Board and stated their case. 
The United Mine Workers were not present. 

The following day a significant instance occurred. Fed¬ 
eral District Court Judge Goldsborough decided in a verbal 
decision issued before the trustees in the Welfare Fund 
and decided them rather clearly in favor of two trustees, 
the public trustee and the United Mine Workers trustee, 
Mr. Bridges and Mr. Lewis. 

Later in that afternoon the United Mine Workers 
appeared before the Board of Inquiry. Mr. Lewis stated 
their case and pointed out that a great many of the prob¬ 
lems that existed to date were now out of the way, to which 
Mr. O’Neill, as spokesman for the operators, agreed. 

The Board of Inquiry then took upon themselves a 
chameleon color and became a conciliation agency and sug¬ 
gested that the operators and miners meet in collective 
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bargaining negotiations at 8 o’clock that night, the night 
of June 22,1948. 

57 Both sides accepted the proposal of the Board. 
The Board required that either collectively or sepa¬ 
rately the two groups report to the Board by 5 o’clock on 
the evening of June 23rd. 

These negotiations convened at 8 o’clock on June 22nd 
at the Statler Hotel. 

Q. What was discussed the evening of June 22nd? A. 
The United Mine Workers for the first time in all of our 
meetings discussed the terms and conditions under which 
they would make a 1948 contract, generally speaking. They 
were not specifically laid down. First the United Mine 
Workers wanted a reduction in work time by shifts. 
Second, they wanted an increase in wages commensurate 
with the increase of wages that was going on generally in 
the country. 

And, third, because of other stated exigencies of the 
situation they wanted an increase of the amount of money 
going into the Welfare Fund of the United Mine Workers 
Welfare and Retirement Fund. 

No specific amounts were discussed in this meeting. 

Q. What procedures were agreed upon? A. The follow¬ 
ing morning, the 9th of June— 

Mr. Hopkins (interposing): The 23rd of June. 

The Witness: I am sorry, the 23rd of June, the oper¬ 
ators and the miners met again in conference. Dis- 

58 cussions were ended after a very few minutes and 
the United Mine Workers asked for an opportunity 

to meet with their policy committee and discuss matters 
among themselves, and the morning session adjourned. 

In the meantime the operators met among themselves 
and agreed in the afternoon session that a smaller group 
other than the full committee would undertake to explore 
with the United Mine Workers the cost of this, determine 
what the minimum requirements of the United Mine 
Workers were under the contract and report back to the 
full committee. 
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Q. Who were the members of this smaller group who 
were to meet with the United Mine Workers? A. Charlie 
O’Neill, George Love and George Campbell. 

*••••*•••• 

Q. Do you have any information as to whether or not 
this group of three that met with the Mine Workers 

59 or any group of them on June 23, 1948, met with 
them thereafter? A. Approximately 5 o’clock in the 

afternoon of June 23, 1948, these three members of the 
operators negotiating committee reported that they had 
had such a meeting with Mr. Lewis and Mr. Owens of the 
United Mine Workers. 

Trial Examiner Ringer: What was the other name? 

The Witness: Owens, I believe he is Secretary-Treas¬ 
urer of the United Mine Workers. 

Mr. Barban: Is that correct? 

Mr. Hopkins: That is correct; yes, sir. 

The Witness: They reported after each negotiation. 
Mr. Lewis had withdrawn his demand for reduction in 
working hours per shift, and that his rock-bottom price 
for the other things w T as a dollar a day for every classifi¬ 
cation across the Board and an increase from 10 cents to 
20 cents per ton in the payment entered in the United 
Mine Workers Welfare and Retirement Fund. 

• ••••••••• 

60 Q. (By Mr. Barban) You are now talking about 
June 23, 1948? A. Yes, sir. 

Q. Was a report made to the Board of Inquiry that day? 
A. I beg your pardon. At 5 o’clock on that particular 
evening, the Board of Inquiry came to the joint conference 
of operators and miners at which time the Board was in¬ 
formed that substantial progress had been made toward 
working out the details of their contract. 

• ••••••••• 

61 Q. (By Mr. Barban) Then, I might recapitulate 
a little. Is this what occurred, Mr. O’Neill, Mr. 
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Love and Mr. Campbell met with the Union as you have 
testified on the 23rd and reported as you have testified here 
about 5 o’clock on the 23rd to the Board of Inquiry? A. 
That is right. 

62 Q. Do you know what coal mine operators repre¬ 
sentatives met with the Mine Workers next day? A. 

The three gentlemen who had met the day before and the 
representative of the Southern Coal Producers Associa¬ 
tion, Mr. Joseph E. Moody, who insisted that he be admitted 
as a smaller group to discuss the matter of union shop 
with the United Mine Workers. 

63 This meeting occurred, according to a report 
given to me by this committee in Mr. Lewis’ office. 

Q. Well, with respect to your personal knowledge as to 
events that day, what occurred the next? A. You mean 
the 23rd or 24th? 

Q. The 24th. A. On the 24th, I have been informed, and 
I have no personal knowledge because I wasn’t there, that 
these three gentlemen met with Mr. Lewis and discussed 
at great length the union shop issue that was before us 
in the making of this contract. I was informed that no 
immediate resolution of the problem was reached but that 
there was an agreement between Mr. Lewis and Mr. 
Moody. 

Mr. Lewis’ counsel, Mr. Hopkins, and Mr. Moody’s 
counsel, and Mr. John Gall would attempt to meet that 
afternoon to resolve the legal problems which existed in 
the union shop sections of the contract, the Board having 
indicated that they have another report at 5 o ’clock on the 
evening of the 24th, again meeting the joint committee at 
5 o’clock, the presidential board of inquiry— 

Q. (interposing) Were you present at that meeting? A. 
I was. 

Q. What happened? A. Again the Board was informed 
that substantial progress had been made toward the crea¬ 
tion of an agreement. 
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64 The captive mines through their representative 
at this particular meeting made a statement oppos¬ 
ing any wage increase of any kind, or any granting of 
welfare benefits. The findings of the Board were realistic 
about the problem, since other sections of the industry 
had agreed to it and we did not' propose to make a fight 
over the economic issue involved in this contract. 

In that particular meeting the question of the union shop 
problem was raised by Mr. Moody in his statement that 
there was a legal matter of some importance yet to be 
resolved. 

The Board was informed of that legal matter. At that 
time Mr. Lewis arose and objected to spreading that issue 
on the record and pointed out that putting it in a public 
record might resolve against its proper disposition. Mr. 
Moody pressed his point and a record of the transcript of 
the Board meeting is available. Mr. Lewis again insisted 
it would do no good to drag that out before the President’s 
Board of Inquiry. 

At that time Mr. Moody’s counsel and also operators’ 
counsel were meeting with the purpose of resolving this 
matter. 

Mr. Hopkins: The witness has alluded to what happened 
at the 5 p.m. meeting on June 24, 1948, before the Board 
and there are Board records that would bear out 

65 the occurrences there. We would therefore respect¬ 
fully suggest and move that so much of the witness’ 

statement that has to do with the meting on the afternoon 
of June 24th at 5 p.m. before the Board be stricken, and 
in lieu thereof the union is prepared to offer an official 
transcript. 

Mr. Barban: We have no objection. 

66 Mr. Barban: If the Examiner please, I have here 
in my hands two copies of the transcript for June 

24, 1948, to which Mr. Hopkins referred. I would 









107 


67 have no objection to their being' received as General 
Counsel’s Exhibit No. 8. 

Trial Examiner Ringer: In fact, you are offering them, 
I gather? 

Mr. Barban: I would offer them. 

Trial Examiner Ringer: Well, you do? 

Mr. Barban: I do. 

Trial Examiner Ringer: Any objection? 

Mr. Hopkins: We offer no objection. 

Trial Examiner Ringer: Admitted. 

(Thereupon, the document above referred to was marked 
General Counsel Exhibit No. 8 and received in evidence.) 

Q. (By Mr. Barban) With respect to this document that 
has been received in evidence as General Counsel’s Ex¬ 
hibit No. 8, beginning, I think, on page 186 of the tran¬ 
script that has just been received, there is a statement here 
by Mr. Moody, who says: “We have one problem, and it is 
a legal problem, that I think I should mention,” and dis¬ 
cussion concerning that legal problem goes on for several 
pages between Mr. Moody and Mr. Lewis. Was it with 
respect to that legal problem that you were referring in 
relating Mr. Moody’s testimony? A. It was. 

Q. And it was your understanding that the legal prob¬ 
lem referred to, related to the union shop? A. It was my 
understanding and information that that problem 

68 was related entirely to the union shop. 

72 Q. (By Mr. Barban) Did Mr. Moody report to 
you, Mr. Moses, as to what Mr. Lewis’ and the Mine 
Worker’s position was on the union shop? Can you 

73 answer that yes or no ? A. Yes. 

Q. He did so report? A. Yes. 

Q. And as the result of his report to you as to their posi¬ 
tion, did you take any action? A. I did. 

Q. Will you tell us when you took it, and what it was? 
A. Friday morning, June 25th, before ten o’clock, I called 


108 


Mr. Lewis on the telephone, and told him that as the result 
of the United Mine Workers’ sustained position on the 
union shop clause in the contract, he was making it impos¬ 
sible for the captive mines to sign the contract. 

Q. All right. Did you take any further action with re¬ 
spect to this subject that day? A. Mr. Lewis expressed 
regret at that time over the telephone, said he had agree¬ 
ment with the rest of the industry on the contract, and he 
was not inclined to make any changes in that contract. 
There was a meeting of the Operators and Miners, a joint 
meeting scheduled for eleven o’clock. The stated purpose 
of the meeting was to read the contract as it had been 
drafted, the new sections of it, and approve it, or disap¬ 
prove it, or amend, review and refine it. 

I went to this meeting, and asked Mr. Lewis if he would 
confer with me privately. His answer was an enthusiastic 
“Certainly”. We walked out of the meeting room 
74 into the corridor of the fourth floor of the Statler 
Hotel, and for approximately 30 minutes, I attempted 
to persuade Mr. Lewis to influence the United Mine Work¬ 
ers viewpoint to a modification of the union shop contract 
that would in my opinion make it legal, and make it per¬ 
missible for me to sign. 

He said that he could not do that, that any change in 
that contract, that clause, would be taken by the mine 
workers and by the public as an abandonment of the union 
shop principle by the United Mine Workers, and he felt 
that he couldn’t afford to do that. 

Regretfully, I took leave of Mr. Lewis. He went back in 
the conference room where the joint conference was assem¬ 
bled, and I also went back after a few minutes. I arrived 
as they were reading the new clauses of the 1948 contract, 
and at the finish of the reading of them, I directed atten¬ 
tion to the fact that there had been no change in the union 
shop contract, the union shop clause, in the contract, that 
they had projected the clause as it existed in the 1947 con¬ 
tract, into the 1948 contract. The reply from the Oper- 
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ators’ side of the table was “Yes, we have done just that.’* 
At that point I advised the joint conference that the cap¬ 
tive mines would not sign a contract that perpetuated the 
union shop clause as it had existed in the 1947 contract 
without the modification suggested in our proposal of 
June 9. 

Mr. Lewis picked up the document from which they 

75 had been reading and checking the new clauses of 
the 1948 contract, and made the statement: “The 

United Mine Workers aver that this is the 1948 Bituminous 
Coal Wage Agreement.” At that point, I retired, and 
advised the reporters and the public generally that the 
captive mines did not propose to sign a contract that we 
considered illegal. 

Q. Did you understand that those members of the bi¬ 
tuminous coal industry who were present at the conference 
on June 25th had signed, or had agreed to that contract? 
A. I was advised by each of the commercial operator nego¬ 
tiators that they expected to sign the contract as it then 
existed. 

Mr. Barban: As the record shows, I think, if the Exam¬ 
iner please, it is admitted that certain parties referred to 
by Mr. Moses as the commercial operators, did sign the 
1948 contract on the 25th, and the document that is in evi¬ 
dence so shows. 

Trial Examiner Ringer: Is there any dispute on that? 
Are you pointing that out ? 

Mr. Barban: I am just pointing that out at this point in 
the record. 

Trial Examiner Ringer: In effect, that is a little argu¬ 
ment, and I do not mind it, but if the other side wants to 
make any comment in connection with it, they are entitled to. 
Mr. Hopkins: Well, Mr. Examiner, we appreciate your 
giving us an opportunity to comment. Primarily, 

76 it is argumentative. But it should be said that coun¬ 
sel for the General Counsel have not yet offered in 

evidence the contract that Mr. Moses himself, as I am sure 
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he would testify, had signed. So we do not now admit that 
the contract in evidence of 1948 is the contract signed by 
the captive mine companies on July 13th. 

Trial Examiner Ringer: I assume there is no dispute 
that some commercial operators signed a contract on that 
date? 

Mr. Hopkins: That is correct. 

• *•*•••••• 

78 Mr. Barban: Perhaps for the purposes of the 
record, it might be better to number the report, which 

is a stapled report, as General Counsel’s Exhibit No. 9, and 
the Supplement, as General Counsel’s Exhibit No. 9-A, 
since it is an unattached sheet. And, as General Counsel’s 
Exhibits 9 and 9-A, I offer these documents. 

Mr. Hopkins: No objection. 

Trial Examiner Ringer: Admitted. 

(Thereupon, the documents above referred to were 
marked General Counsel’s Exhibits 9 and 9-A respectively, 
and received in evidence.) 

• ••••••••• 

79 Q. (By Mr. Barban) Now, Mr. Moses, looking at 
the supplement to the report of the Board of In¬ 
quiry, the statement is made there that the captive mine 
group was entirely willing to accept a contract containing 
all of the provisions of the National Bituminous Coal Wage 
Agreement of 1948, except the one requiring the employees 
to join the union as a condition of retaining employment, 
because they believed that such an agreement is prohibited 
by the Labor-Management Relations Act. 

Were you so willing at that time to sign the National 
Bituminous Coal Wage Agreement, or to recommend to 
your principals that they sign the National Bituminous 
Coal Wage Agreement of 1948, if the union shop clause 
were left out? A. I was. 

• ••••••••• 
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82 Q. Subsequent to your report to the Board of In¬ 
quiry, Mr. Moses, will you detail what steps you 

next took with respect to this issue? A. On Monday, June 
28th, in the afternoon at four o’clock, or a little before, I 
called Mr. Lewis on the telephone at his office, and told 
him I would like to talk with him. He told me that he was 
engaged in a few minutes with the trustees’ meeting of the 
Welfare Fund, but responded, to use his language, with 
the suggestion that we have a post prandial meeting, to 
which I agreed, and I agreed to meet him at his office at 
eight o’clock that evening. We met, the two of us, and in 
a discussion that lasted an hour and a half, I attempted to 
persuade Mr. Lewis to a different course on the union shop 
clause in the 1948 contract, pointing out the fact that we 
were in agreement on everything except what seemed to 
me to be a clear legal situation, suggesting to him that per¬ 
haps by an exchange of letters of some sort, we might 
modify the contract to make it legal. 

Mr. Lewis expressed regret at the position the captive 
mine group had taken, thought we were very foolish, 
pointed out the expensive course that it might take, 

83 and finally said that he looked with some favor on, 
and would like to think over, the suggestion I had 

made about an exchange of letters to meet the legal re¬ 
quirements that the captive mines felt had to be there. We 
left on that note. 

85 Q. Now, after that evening, what was the next 
step which you took, or the next incident in which 
you participated, with respect to this issue? A. On June 
30th, 1948 in New York City, I called Mr. Lewis at his 
apartment in the Roosevelt Hotel, on the telephone, made 
an appointment to meet him at nine o ’clock p. m., and went 
to his apartment, where we again were alone, the two of 
us. I renewed my attempt to be persuasive to Mr. Lewis 
on the matter of modifying the union shop clause in the 
1948 contract. 
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In a very few moments of conversation, he said he had 
been giving some thought to my proposal that went to an 
exchange of letters. I told him that I was not a 

86 lawyer, and I did not think he was, and that this was 
strictly a legal matter, and that I would propose 

to him that counsel for me and the captive mine group 
confer with counsel for him and the United Mine Workers, 
with the idea of working out some stipulation, some sup¬ 
plement, some exchange of letters that would make it pos¬ 
sible for us to sign this contract on a legal basis. 

Mr. Lewis readily agreed to that suggestion, called his 
counsel, I called mine, and between then and morning 
counsel among themselves met and arranged to meet in 
New York on the morning of July first. 

Counsel for the captive mine group and myself were 
Mr. Roger Blaugh, Mr. William Foster, and on informa¬ 
tion and belief counsel for Mr. Lewis was Welly K. Hop¬ 
kins. This conference occurred in the Waldorf-Astoria 
Hotel before Noon on the morning of July first, and lasted 
until well after one o’clock. 

Q. You did not yourself participate in that conference? 
A. I did not. 

Q. As the result of that conference between counsel for 
the captive mine owners and counsel for the Respondents, 
did any agreement for modification of the union shop pro¬ 
vision come out of it? A. It did not. Nothing came out 
of the conference. 

Q. Now, between that time and the time that the 1947 
contract expired, did you have any further conferences, 
or did you take any further steps with respect to 

87 this matter? A. The 1947 contract had expired at 
midnight the night before counsel met in New York. 

Q. That is right. I am sorry. However, at that point, 
as I understand it, under the terms of the contract, the 
miners, the employees themselves, went on vacation, is 
that correct? A. That is right. 
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Q. For how long a period? A. Vacation began on June 
26th and was terminated on the morning of July 5th— 
July 6th—I am sorry. 

Mr. Hopkins: Sixth is right. 

Q. (By Mr. Barban) Now, prior to the expiration of 
that vacation period, do you know whether or not some 
of the captive mine owners, or all of them, posted notices- 
to their employees as to their position on the contract? A. 
I know as a fact that notices were posted at all the mines 
of my own companies, and the mines of the Tennessee Coal 
Iron and Railroad Company, and the Geneva Steel Com¬ 
pany, advising employees to the effect that the mines would 
be open for work, that we were ready to pay the increase 
in wages negotiated in the 1948 commercial contract, and 
we were ready to pay the additional ten cents per ton to the 
Welfare and Retirement Fund, that we had not signed the 
contract because we felt it was an illegal act to sign a con¬ 
tract perpetuating a union shop clause such as that exist¬ 
ing in the 1948 contract. 

Mr. Barban: Will the Reporter please mark this 
88 document for identification as General Counsel’s 
Exhibit No. 10? 

(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 10 for identification.) 

Q. (By Mr. Barban) Mr. Moses, I show you this docu¬ 
ment that has been marked for identification as General 
Counsel’s Exhibit No. 10, and I ask you if that is the docu¬ 
ment that you have referred to? A. That is a copy of 
the document that was posted over my signature in all the 
mines of our companies, and at the mines of other auxiliary 
companies of the United States Steel Corporation. The 
word should be “subsidiary” companies. 

Mr. Hopkins: To which we offer no objection, if he is 
offering it. 

Mr. Barban: I am offering it in evidence as General 
Counsel’s Exhibit No. 10. 
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Trial Examiner Ringer: Admitted. 

(The document heretofore marked General Counsel’s 
Exhibit No. 10 for identification, was received in evidence.) 

• *•••••••• 

89 Q. (By Mr. Barban) Mr. Moses, subsequent to 
July 2, 1945, are you aware that pursuant to the 

charge which I just noted in the record, a complaint in this 
case was issued by the National Labor Relations Board, 
and steps taken in the District Court here in Washington 
to obtain an injunction? A. I am. I have been so in¬ 
formed. 

90 Mr. Barban: There is no question about that, is 
there, Mr. Hopkins? 

Mr. Hopkins: No. That is a factual statement, that the 
Board did issue a complaint based upon a charge, then 
moved into the District Court for an injunction. 

By Mr. Moses: 

Q. Can you tell us what occurred at the mines of the 
captive mine owners on July 6th, when the miners’ vaca¬ 
tion ended? A. All the captive mines were opened ready 
for work, and no miners appeared for work on the morning 
of July 6th when the vacation terminated. 

Q. And when you speak of the captive mines in this con¬ 
nection you are speaking of the mines owned and operated 
by the charging parties in this case, is that right? A. That 
is correct. 

Q. You say when the miners’ vacation ended, they did 
not return to work at these mines ? A. That is correct. 

Q. Subsequent to that time, at the intervention of the 
District Judge, did you and representatives of the United 
Mine Workers again confer on this issue? A. Prior to 
that incident—I will answer your question, but I would like 
to keep this in proper chronological order, because I get 
confused too often with these rapid events. On the morn¬ 
ing of July 8th, the staff, Mr. Margolis and Mr. 
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91 Colvin of the National Mediation Service called 
Counsel G-all and myself and advised us that they 

would like to have us meet at the Department of Labor 
headquarters of the Mediation Service with counsel for 
the United Mine Workers, Mr. Hopkins. 

Mr. Gall and I went to that meeting on the afternoon 
of July 8th. After Mr. Margolis and Mr. Colvin had 
pointed out that they were clearly mediators and felt that 
these issues could only be resolved by the parties, and ad¬ 
vised us that they had invited us there for the purpose of 
getting together, they retired, they being Margolis and 
Colvin, left Mr. Gall, Mr. Hopkins and myself in a consul¬ 
tation that lasted perhaps an hour and a half. 

We came to no conclusions. The only proposal that we 
had from Mr. Hopkins went to the possibility of creating 
a new method for establishing a union shop contract, which 
to our opinion was clearly outside the existing law. The 
conference ended without any results. 

About Noon on July 9th, 1948, the captive mine counsel, 
Gall, called me, and advised me that District Judge T. 
Alan Goldsborough would like to see Mr. Gall and myself 
and counsel for the United Mine Workers, Mr. Hopkins, in 
his chambers at 2:30 in the afternoon. 

Q. Now, as the result of Judge Goldsborough’s call, did 
you and counsel meet with representatives of the 

92 United Mine Workers? A. We did meet in Judge 
Goldsborough’s chambers, with Judge Goldsborough. 

Q. On what date? A. On July 9, Friday, July 9,1948. 

Q. Subsequent to July 9, did you ever meet in Judge 
Goldsborough’s chambers again? A. The afternoon of 
July 13, 1948. 

Q. At that time, had any contract been signed by the 
captive mines with the United Mine Workers? A. There 
had not been any contract signed at that time. 

Q. Had any of the mine workers returned to work at the 
captive mines? A. No miners had returned to work at the 
captive mines. There was no coal production going on. 
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Q. Now, on July 13th, what was the situation with re¬ 
spect to the commercial mines in the bituminous coal in¬ 
dustry, the mines other than the captive mines? A. Sub¬ 
stantial areas and substantial portions of the commercial 
mines were operating regularly. However, in Western 
Pennsylvania and in other areas, a total of some 40 to 50 
large mines, who produce in general adequate substitutes 
for metallurgical coal, were idle. 

Q. Now, as the result of all the conferences with the 
union and their representatives in Judge Goldsborough’s 
chambers, was a decision made to sign the National 
93 Bituminous Coal Wage Agreement of 1948? A. 

A decision was finally reached to sign the National 
Bituminous Coal Wage Contract, Agreement, of 1948, pred¬ 
icated on a stipulation which was to be signed simultane¬ 
ously with the contract. 

Mr. Barban: Will the Reporter please mark this docu¬ 
ment for identification as General Counsel’s Exhibit No. 
11 ? 

(The document above referred to was marked General 
Counsel’s Exhibit No. 11 for identification.) 

By Mr. Barban: 

Q. Mr. Moses, I show you a document I have had marked 
for identification as General Counsel’s Exhibit No. 11. 
Will you tell me whether or not that is the stipulation you 
refer to? A. That is a true copy of the stipulation. 

Q. That is your signature at the bottom? A. That is 
right. 

Mr. Barban: Mr. Hopkins, is that your signature? 

Mr. Hopkins: We offer no objection, it being an authen¬ 
tic original document, signed by the parties, as stated. 

Trial Examiner Ringer: Do I understand that is a qual¬ 
ifying stipulation in connection with the signing of the 
1948 agreement? 
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Mr. Barban: I will clarify that even further, with this 
witness. However, I would prefer not to character- 

94 ize it, but to have it speak for itself. 

Trial Examiner Ringer: I just want to know what 
it is in connection with the offer. If you prefer to have me 
look at it, to see what it is, all right. 

Mr. Barban: I prefer to have you look at it. 

Trial Examiner Ringer: I would not say it is safer, but 
it might be safer to you. Hearing no objections, gentle¬ 
men, General Counsel’s Exhibit No. 11 is admitted. 

(The document heretofore marked General Counsel’s 
Exhibit No. 11 for identification was received in evidence.) 

By Mr. Barban: 

Q. Mr. Moses, I ask you, rather, can you state to the 
Trial Examiner what the purpose of signing that stipula¬ 
tion was? A. The signing of the stipulation, and the pur¬ 
pose of doing it, is in the stipulation itself. Its real pur¬ 
pose was to preserve the legal rights of both parties in¬ 
volved in this thing, and it was a compromise be- 

95 tween two positions, one in which the captive mine 
group took the position that the 1948 Bituminous 

Wage Contract should be signed with a modification of the 
union shop clause and the union shop clause should not 
become effective until it was sustained in court; and the 
United Mine Workers took the position that we should sign 
the contract with the union shop clause in it, and it should 
be effective from signature and should continue to be effec¬ 
tive until the court decided that it was illegal. 

This stipulation, in my opinion, is a middle ground be-’ 
tween those two viewpoints. It serves the purpose of both 
parties to the extent that the findings of this proceeding 
that is now before this Trial Examiner will definitely de¬ 
termine the legality or illegality of the position of either 
or both parties. 
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Trial Examiner Ringer: That would be fine if everybody 
would guarantee to accept my position. Then it would 
decide it. Of course it may not be accepted, whichever way 
it should go. 

The Witness: May I suggest this proceeding means its 
following through as far as any aggrieved party might 
want to take it. 

Trial Examiner Ringer: I understand that. 

By Mr. Barban: 

Q. Mr. Moses, I show you a document that has been re¬ 
ceived in evidence as General Counsel's Exhibit 3-B and 
I want to ask you whether or not, insofar as the sub- 
96 stance of 3-B is concerned, that is the document to 
w r hich you refer as being executed contemporane¬ 
ously wdth the stipulation? A. I will answer that ques¬ 
tion yes, but I think it requires some explanation as to the 
rather unusual form that the contract took when we exe¬ 
cuted it. This Exhibit 3-B, which is the National Bitu¬ 
minous Coal Wage Agreement of 1948, is printed and 
bound with the National Bituminous Coal Wage Agree¬ 
ment of 1947. When the captive mines signed the contract, 
their procedure was to attach to one of these printed copies 
a signature page, and w T e did sign essentially this docu¬ 
ment, but it was a different physical document from the 
document signed by the other operators. 

Q. Will you tell us by whom and how that 1948 contract 
came to be signed? A. In order to contemporaneously ex¬ 
ecutive the stipulation and contract on the afternoon of 
the 13th and get the captive mines back into production 
of coal, I required my staff, while I was in conference in 
Judge Goldsborough’s chambers on the subject of the stip¬ 
ulation, to contact the principal officers and the responsible 
officers of the various companies that I represented as the 
negotiator, getting from them telephonic authority to ini¬ 
tial the contracts for those people who did not have respon¬ 
sible representation available to sign the contract, the 
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purpose of that being that each of the people that I rep¬ 
resented would have the same opportunity to get 

97 back to work that my mines would have when I 
signed the contract. 

Q. You had the authority to sign for the companies'? A. 
I did not have the authority to sign for them. I had the 
authority to initial the contract for them, and Mr. Lewis 
accepted that initial and my word as assurance that re¬ 
sponsible officers of the companies would come and sign 
the contract at some future date. 

Q. My question also went to the point that you yourself 
personally signed for some of the companies, didn’t you? 
A. I signed for the four companies that I have previously 
testified I had authority to sign for. 

Q. Did the United Mine Workers or any of their repre¬ 
sentatives also sign a copy of that contract to which you 
referred? A. Mr. Lewis signed the contract with me. 

Q. Where was that? A. Mr. Kennedy and Mr. Owens 
signed the contract, subsequently. That occurred in Mr. 
Lewis’ private office on the sixth floor of the United Mine 
Workers Building at 15th and Eye Streets, Washington, 
D. C. 

Q. What occurred them? A. After the contract was 
signed, Mr. Lewis in a semi-public manner called his secre¬ 
tary in and dictated a telegram to his district officers, ad¬ 
vising that the contract was signed, was in full effect, and 
advising them to—ordering them to go back to work on 
the first shift that the operators wanted them. 

98 Q. Were you present when he dictated that tele¬ 
gram? A. I was. 

Q. With respect to the mines of the various captive mine 
owners, do you know what occurred? A. A great many 
of the mines of the captive mine owners were back to work 
on the evening shift of July 13th, some of them beginning 
as early as five o’clock. All but a very few of them were 
back to work the following morning, and within 48 hours 
from the issuance of Mr. Lewis’ telegram, all the mines 
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were in operation, with perhaps rare exceptions, of which 
I have no knowledge. 

104 By Mr. Barban: 

Q. Mr. Moses, I don’t believe we have found out for 
how long a period the captive mines have been operat¬ 
ing under a union shop agreement. 

Can you tell me for how long a period prior to 1947 the 
captive mines generally have operated under a union shop 
agreement with United Mine Workers? A. Commencing 
December 7,1941. 

• ••••••••• 

105 By Mr. Barban: 

Q. Mr. Moses, in the National Bituminous Coal Wage 
Agreement of 1947, received in evidence as General Coun¬ 
sel’s Exhibit No. 3-A, this sentence appears: 

“ It is further agreed that as a condition of employment, 
all employees shall be or become members of the United 
Mine Workers of America, except those in the exempted 
classifications of employment, as hereinafter provided for 
in this agreement.” 

Is that the type of clause which you consider the 

106 union shop provision? A. It is. 

Q. Was it with that thought in mind you answered 
my last question? A. Yes, sir. 

Q. Now, Mr. Moses, since you have been representing 
the captive mine owners generally, that is since 1941, have 
there been occasion since 1941 in which the collective bar¬ 
gaining contract between the various captive mine owners 
and the United Mine Workers has expired without a suc¬ 
cessor contract having been entered into between the Mine 
Workers and the captive mine owners? A. There have 
been. 

Q. Now with respect to those occasions, what has oc¬ 
curred in the operation of the captive mines? 
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Mr. Hopkins: Before the witness answers, if the Exam¬ 
iner please, this line of testimony is not material in any 
fashion to the charges contained in the original charge filed 
by these companies, nor in the complaint. 

It is not an issue material in this case as to whether or 
not prior contracts expired before they were renewed, and 
it has no material bearing upon the issues to inquire. The 
Labor Board charges are set out in this complaint as they 
have to do with the 1948 contract and its extension, and we 
object. 

Trial Examiner Ringer: Will you indicate your 

107 theory of the materiality of this offer of evidence f 

Mr. Barban: Well, I am willing to indicate that. In 
doing so, I am going to indicate what the witness will testi¬ 
fy to. Of course there is going to be no claim by stating 
this to the Trial Examiner in advance that I influence the 
witness. 

Trial Examiner Ringer: All you need to do in arguing 
for the materiality of evidence is to point out what is the 
materiality of whatever answer might be given. So, I 
don’t think you need to disclose anything. It is a question 
of subject matter. 

Mr. Hopkins. That is the way I understand it. 

Mr. Barban: If the Examiner please, I am willing to 
point out the materiality. However, it will have to go to 
the subject matter. Materiality is a question that goes 
to this point, that throughout the years, from this witness’ 
experience and knowledge, he knows that the United Mine 
Workers of America have a “no contract, no work policy”, 
and he knew that during the negotiations in 1947. 

Trial Examiner Ringer: What difference would that 
make? 

Mr. Barban: The evidence is of direct materiality with 
respect to the allegations of violation of Section 8 (b) 2, 
which we have alleged that the Union has caused and at¬ 
tempted to cause the company to enter into a union 

108 shop contract, the economic coercion which lies in 
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the Union “no contract, no work policy,” which goes to 
that issue. 

In this industry, as we are prepared—and I am not limit¬ 
ing, of course, the applicability of this evidence, I am merely 
pointing out one instance—it is directly material and it is 
material in other points also. In this industry, as we are 
prepared to prove and will prove, it is well known and 
understood that if there is not a contract the employees 
will not work, and that is a form of economic coercion and 
a constant threat of strike which is well recognized 
through all collective bargaining negotiations in the indus¬ 
try and particularly with respect to the captive mine 
workers. 

That is the materiality. 

Trial Examiner Ringer: Objection overruled without 
indicating what weight may be given to the answer. It may 
have some relevancy. The objection is overruled. 

Read the question. 

(Whereupon the reporter read the pending question as 
above recorded.) 

Mr. Barban: Don’t you think I had better restate the 
question? 

Trial Examiner Ringer: It is up to you. 

By Mr. Barban: 

Q. Mr. Moses, -with respect to those occasions on which 
the mine owners’ prior contract with the United 
109 Mine Workers has expired without a successor con¬ 
tract having been entered into, what has occurred in 
the operation of the mines? 

Mr. Hopkins: Before the witness answers I w r ant to in¬ 
terpose another objection. 

Trial Examiner Ringer: Go ahead. 

Mr. Hopkins: To the question asked. I would like to 
renew the objections previously stated to the prior ques¬ 
tion and add in addition thereto the objection that there 
is nowhere charged in this charge filed by the witness’ com- 
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plaining companies, nor the complaint issued thereon, any 
charges under the statute or otherwise that the men have 
no right to strike. 

We aver they do have a right to strike and we obpect to 
this witness testifying on a matter not shown in the com¬ 
plaint. 

Trial Examiner Ringer: The same ruling. You may 
answer. 

The Witness: Except on occasions when the coal mines 
of the country were being operated under government con¬ 
trol or under the compulsion of an Executive request of 
the President of the United States, the general practice, 
almost without exception, has been when there has been no 
contract there was no work at any of the coal mines or 
captive mines of the charging companies. 

110 Mr. Barban: I will ask the reporter to mark this 
document as General Counsel’s Exhibit No. 12 for 
identification, and this document as General Counsel’s Ex¬ 
hibit No. 13. 

(The documents referred to were marked General Coun¬ 
sel’s Exhibit Nos. 12 and 13, respectively, for identifica¬ 
tion.) 

By Mr. Barban: 

Q. Mr. Moses, with respect to the Union’s policy of “no 
contract, no wx>rk” which you have just testified to— 

Mr. Hopkins (interposing): Now just one second. This 
is a statement made in the question. This witness has 
never testified the Union had any such policy and I object 
to the question. 

Trial Examiner Ringer: I think you have overstated the 
question. 

Mr. Barban: I will withdraw the question. 

By Mr. Barban: 

Q. I have had the reporter mark these two United Mine 
Workers Journals as Government Counsel’s Exhibits 12 
and 13. 
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The United Mine Workers Journal of August 15, 1944, 
has been marked Government Counsel’s Exhibit No. 12 
for identification— 

Mr. Hopkins (interposing): 1944? 

Mr. Barban: Yes. The United Mine Workers 

111 Journal dated June 1, 1946, has been marked Gen¬ 
eral Counsel’s Exhibit No. 13 for identification. 

I understand, Mr. Hopkins, that you will stipulate that 
these two documents are authentic copies of the United 
Mine Workers Journals of those dates. 

Trial Examiner Ringer: I suppose actually they are 
originals, aren’t they? 

Mr. Barban: I used the word “copies” because the usual 
practice I assume is to run off a great many identical copies 
and this is one of those identical copies. 

Mr. Hopkins: I stipulate they are authentic copies of the 
United Mine Workers Journal. 

If counsel is to make an offer of the exhibits we are going 
to object unless he makes the offer to include the whole 
article from which the excerpt is taken. 

Trial Examiner Ringer: I don’t know what he is going 
to offer. 

Mr. Barban: Yes, I will, however, accede to Mr. Hop¬ 
kins’ suggestion. 

With respect to General Counsel’s Exhibit No. 12 for 
identification, I wish to offer only the material appearing 
on page 4, page 5 and page 14, down to the subheading line 
right at the bottom of the right-hand column which state: 
“Lewis’ type of leadership the best safeguard.” 

112 I am offering all the right-hand column above that 
headline and none of the material below that head¬ 
line. 

Trial Examiner Ringer: Is it marked in some way? 

Mr. Barban: That is one complete article. 

Trial Examiner Ringer: It is one continuous article, is 
it? 
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Mr. Barban: It is one continuous article, and from an 
observation of the document you will see the article is 
headed up on page 4 under the title of “Not Guilty” by 
John L. Lewis, that it continues through page 5 and con¬ 
tinues on page 14. On page 14 there is a notation that the 
“Not Guilty” column is there continued for a column and 
three-quarters. 

Mr. Hopkins: If he is offering it for the record we ob¬ 
ject for the reasons stated in our objection to the previous 
question to the witness and for the additional reason we 
object that the witness had been allowed to testify upon the 
Examiner’s ruling on matters affecting the captive mines 
as he knows the action of the mine pertaining to the situ¬ 
ation and time involved in the scope of the complaint. 

That is all that is involved and we aver this material is 
immaterial and irrelevant, it being a statement made by 
the President of the Union in 1944 based upon the situa¬ 
tion and facts as they existed as of that date and are not 
germane and pertinent and are immaterial and ir- 
113 relevant and are hearsay so far as the issued in¬ 
volved in this complaint are concerned, and we object 
to its introduction. 

Mr. Barban: It is certainly not hearsay because the 1944 
matter, Mr. John L. Lewis himself is stated to be the 
author of the statement himself. He certainly knows what 
the policy of his union is. 

Mr. Hopkins: Pardon me. I said hearsay so far as the 
issues here are concerned. 

Trial Examiner Ringer: Do I understand we can look 
at that if necessary? 

Mr. Barban: Yes. 

Trial Examiner Ringer: Do I understand this article 
does relate to suppositions and suggestions behind the “no 
contract or no work” policy? 

I am not characterizing that in any way. Does it pertain 
to that matter? 
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Mr. Barban: It certainly does, if the Examiner please. 
Do you want to see this ? 

Trial Examiner Ringer: Yes, sir. 

Mr. Barban: The statement is found right here. How¬ 
ever, you may read the whole thing if you wish. It is quite 
long. 

Trial Examiner Ringer: I am not going to read the whole 
thing. 

It is admitted. 

114 (The document referred to, previously marked 
General Counsel’s Exhibit No. 12 for identification, 

was received in evidence.) 

Mr. Barban: At this time, if the Examiner please, the 
attorney for the General Counsel offers the document that 
has been identified as General Counsel’s Exhibit 13 for 
identification, but only so far as the material appears on 
page 10 of that Journal and only as that article is con¬ 
tinued on page 11 at the very top of the left-hand column 
on page 11 down to and including the initials “KCA”, but 
no more than that. 

Trial Examiner Ringer: Is that the end of the article? 
Mr. Barban: That is the end of the article. This is being 
offered for the same purpose as the preceding document. 
Mr. Hopkins: We object for the same reason stated. 
Trial Examiner Ringer: Admitted. 

(The document referred to, previously marked General 
Counsel’s Exhibit No. 13 for identification, was received 
in evidence.) 

Mr. Barban: Is the Examiner please, at this time I would 
like to request permission to withdraw these two Journals 
and have them photostated. I expected to have them photo¬ 
stated before coming here this morning but I find I have 
in each article one page missing, I will have to take 

115 it back and have the additional page photostated. 

Mr. Hopkins: No objection. 
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Trial Examiner Ringer: It is permitted but I would like 
you to get it done promptly. 

Mr. Barban: As promptly as I can. 

By Mr. Barban: 

Q. Mr. Moses, can you tell me whether or not at the 
time you were negotiating with the United Mine Workers 
in 1947 you knew that the United Mine Workers of Amer¬ 
ica had a “no contract, no work policy”? 

Mr. Hopkins: Now we object right there, if your Honor 
please. This witness has not testified he negotiated the 
1947 agreement. We aver that he did not. 

Mr. Barban: You are quite right, Mr. Hopkins. I ac¬ 
cept the amendment. That is, I don’t agree that Mr. Moses 
had anything to do with the 1947 agreement. 

Trial Examiner Ringer: Restate your question before 
the discussion. 

By Mr. Barban: 

Q. My intention, Mr. Moses, was to ask you whether or 
not you knew that at the time that you were negotiating 
for the 1948 agreement that the United Mine Workers of 
America had a “no contract, no work policy”? A. The 
matter is common knowledge and I knew it. 

Mr. Hopkins: For the purposes of the record I under¬ 
stand the question having encompassed the Union in the 
witness ’ answer, we move to strike the question and 
116 the answer for the reasons previously stated. 

Trial Examiner Ringer: Overruled. I think that 
we may understand on the record, if you like it, Mr. 
Hopkins, that you have a continual objection. 

Mr. Hopkins: I had so assumed. 

Trial Examiner Ringer: All right. 
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118 Cross examination 

By Mr. Hopkins : 

Q. Mr. Moses, early in your testimony on yesterday on 
questions from General Counsel’s representative you re¬ 
ferred to the existence or the coming into existence of the 
captive mine industry union shop in the year 1941. 

Now the negotiations you spoke of you said this morn¬ 
ing were approximated on December 7,1941. 

May I now ask you in the agreement reached as of that 
date did it not include the union shop provision? A. It 
did. 

Q. And that union shop provision was the same provision 
that had been incorporated in the what was known as the 
Appalachian Joint Wage Agreement of June 1941? A. 
That is right. 

Q. And it also incorporated, did it not, what is known 
as the explanatory memorandum attached to the Appalach¬ 
ian Joint "Wage Agreement as a part thereof, reading as 
follows: 

“Explanatory memorandum in re Appalachian Wage 
Agreement dated May 12, 1939, made by John L. Lewis, 
President, United Mine Workers of America with Ap¬ 
palachian Joint Conference is also appended to this agree¬ 
ment. 

119 “United Mine Workers of America agrees that any 
expulsion or suspension from membership of an in¬ 
dividual under the changed terms of the enabling clause 
of this agreement shall be reviewed by the Executive Board 
of the International Union, United Mine Workers of Amer¬ 
ica before any individual employee is deprived of his em¬ 
ployment.” 

With reference to the sentence in the enabling clause 
stating that the employees shall be members of the United 
Mine Workers of America, the word “be” is used in a fu¬ 
ture tense, and that clause, as noted, becomes effective and 
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operative after an individual has been employed and 
started to work. 

That is a correct quotation from the union shop agree¬ 
ment that is contained in the 1941 Appalachian agreement 
to which the captive mines acceded on December 7, 1941, 
isn’t it? A. Without having the document before me, I 
would say “yes.” 

Q. If I have correctly quoted it into the record it is cor¬ 
rect? A. Yes, sir. 

Q. And that document in its entirety is already in the 
record as a government exhibit. 

Trial Examiner: What exhibit was it? 

Mr. Hopkins: That is Government Exhibit No. 2, 
120 I believe. 

Trial Examiner Ringer: Thank you. 

By Mr. Hopkins: 

Q. Now, Mr. Moses, the contract of 1945 was executed 
between United Mine Workers of America and the coal 
industry through negotiations by you in behalf of the cap¬ 
tive mines, was it not, sir? A. Yes, sir. 

Q. And it was signed by you, was it not, sir? A. Yes, 
sir. 


Q. On April 11, 1945? A. Correct. 

Q. And that agreement, is it correct, is it not a fact, car¬ 
ries forward the provisions and terms and conditions con¬ 
tained in the Appalachian Joint Wage Agreement of April 
1941, including the union shop provision? That is correct, 
is it not? A. Yes, and includes several other supple¬ 
mental agreements. 

Q. Yes, as a matter of fact for the record, it carried for¬ 
ward a good many agreements obtained under government 
seizure and operation, but it did carry forward the 1941 
agreement and the union shop provisions which I have 
previously queried you about? A. That is right. 

Q. In 1947, Mr. Moses, did you participate with 
121 Mr. Lewis and the Union officials in the negotiation 
of the terms of that agreement? A. I did. 
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Q. When did you enter into conferences with Mr. Lewis 
and other Union representatives? A. I will have to think 
that one over a moment. 

The exact date I can not remember, but it was in the sec¬ 
ond meeting that occurred between Mr. Lewis and other 
representatives. 

Q. Now who were the other representatives? A. Mr. 
Benjamin F. Fairless, Mr. George Humphrey, Mr. Charles 
O’Neill and myself. 

Q. Identify Mr. Fairless. A. He is my boss, President 
of the United States Steel Corporation. 

Q. Identify Mr. Humphreys for the record. A. I be¬ 
lieve Mr. Humphreys’ title is Chairman of the Board of 
the Pittsburgh Consolidation Coal Company. 

Q. It is a fact, isn’t it, that the negotiations for the 1947 
contract were initiated or started and had progressed as 
between representatives of the captive mines, to wit, Mr. 
Fairless, and representatives of the commercial companies, 
to wit, Mr. Humphrey and Mr. Lewis and other Union 
representatives before you entered into the confer- 
122 ence. Is that not correct? A. There was a prelim¬ 
inary conference at which no details of the contract 
were discussed. 

Q. When you say details, do you mean the draft of the 
contract or the terms of the agreement? A. I mean the 
terms of the agreement. 

By Mr. Hopkins: 

Q. At the time you entered the conference did you not 
know and understand that certain agreements and revisions 
of the basic part of the contract had already been agreed 
to in principle between the parties? A. At the time I 
entered the meeting, my information directly from the 
parties involved was that no basic points had been agreed 
on. 
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Q. Had basic points been discussed as you understand be¬ 
fore you entered the conference? A. As I under- 

123 stand it basic points had been slightly touched upon 
without any definition of any of the points. 

Q. One of the basic points was renewal and extension of 
the 1947 agreement, the 1945 agreement based upon the 
1941 agreement with certain changes and modifications 
having to do with the welfare fund. 

By Mr. Hopkins: 

Q. It is true then, is it not, Mr. Moses, that at the time 
you entered the conference certain basic agreements had 
been discussed and agreed on by the parties discus- 

124 sing them in reference to the extension of the 1941 
agreement and the creation of a welfare fund? A. 

I do not believe there had been any discussions of those 
matters, or matters of any kind at the time I entered the 
conference because during my time in the conference they 
were all brought up and discussed to a conclusion. 

I would like to add in my answer there was a 1946 con¬ 
tract that was projected as welL 

Q. I accept that statement and ask the question isn’t it 
true that the 1946 contract also contained the Union shop 
provision? A. The 1946 contract was made by the Secretary 
of the Interior and the United Mine Workers and on knowl¬ 
edge and belief, yes, it did contain the union shop clause. 

Q. And thereafter, after you entered in negotiations and 
discussions of the contract, the contract was agreed upon, 
was it not, between the parties? A. It was. 

Q. Known as the 1947 agreement? A. The 1947 Bitu¬ 
minous Coal Wage Agreement. I believe the word “Na¬ 
tional” was involved. 

Q. And it carried forward and preserved the terms of 
the 1941 contract except as amended in the 1947 agreement, 
did it not? A. Yes, and except as amended in the 

125 1945 and 1946 agreements. 
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Q. Correct, sir. A. The 1943 agreement. I had for¬ 
gotten that. 

Q. Now, Mr. Moses, on direct on yesterday under ques¬ 
tioning from counsel you testified in substance as I recall 
it, “Mr. Lewis, since he had participated had almost uni¬ 
formly been the spokesman for the Union representative 
groups.” 

I ask you isn’t it also well-known to you that at all times 
the negotiations conducted by Mr. Lewis and the Union 
representatives have been subject to reversal and approval 
by what is known as the Policy Committee of the United 
Mine Workers? A. I am not aware of that. 

Q. It has consistently occurred before agreements were 
executed? A. I can not testify to that. 

Q. You have no knowledge to the contrary? 


126 The Witness: I have no knowledge to the con¬ 
trary. 

Mr. Hopkins: Very well. 

By Mr. Hopkins: 

Q. Now you testified in reference to Government Exhibit 
No. 6 which I believe was the operators’ offer so-called, of 
June 9,1948. 

Is it not a fact, Mr. Moses, that the proposal made by 
the Union dated June 9th was presented to the joint con¬ 
ference at a time prior to the proposal of the operators? 
A. That is true. 

Q. Now, Mr. Moses, at the time of the conference for a 
successor agreement convened in Washington on May 18th 
of this year, as you have testified, is it not a fact that all 
the employees of the captive coal mines with the exception 
of an exempted classification were members of the Union? 
A. To the best of my knowledge and belief, yes. I do not 
believe there were any exceptions. 
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Q. And were in that same status at the time of the ex¬ 
piration of the agreement in 1947, to wit, June 30, 1948? 
A. I think that is a correct statement. 

Q. Was that their status, as you understand it on July 
6, 1948, the end of the vacation period? A. With the pos¬ 
sibility that there may be a later exception, yes. 

Q. And that was the status on July 13th at the time 

127 they returned to work? A. I had no knowledge at 
the time they did not work. 

Q. At the time they returned to work or thereafter? A. 
I believe at the time they returned to work, yes. 

Q. Their status remained the same? A. Yes. 

Q. Now, Mr. Moses, you were testifying on direct ex¬ 
amination yesterday in reference to certain conferences oc¬ 
curring on June 23rd of this year, and I believe you stated 
that either on the 23rd or the morning of the 24th that when 
the joint conference resumed that the Mine Workers asked 
for an adjournment to meet the policy committee.' 

Can you fix that date, whether it was June 23rd or 24th? 
A. It is my opinion that the statement was made with 
reference to the second date of the conference, and I be¬ 
lieve it was the 23rd of June. 

Q. Now was that made, as you understand it, for what 
purpose? What purpose did you understand the Mine 
Workers were asked to adjourn? A. The statement was 
made by Mr. Lewis to the effect that the United Mine 
Workers had been in court and had been busy with other 
matters to such an extent that they had not had time to 
collect their own thoughts and study their own problems 
as they would like to and Mr. Lewis suggested if 

128 the operators would permit him, he consistently pro¬ 
claimed he was in these negotiations under duress, 

he would like to have a little time to talk to his own people 
about the matter that had been discussed the night before, 
that went to the actual material that ultimately became 
part of the contract in 1948. 
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Mr. Hopkins: Thank you, sir. Pardon me just one 
second. 

Trial Examiner Ringer: All right, sir. 

By Mr. Hopkins: 

Q. Now, Mr. Moses, when the subcommittee as you 
testified was composed of Mr. O’Neill, Mr. Love and Mr. 
Campbell were appointed, is it not true that they were ap¬ 
pointed at a time when there had been a general discus¬ 
sion and understanding upon the basic points at issue be¬ 
tween the parties, to wit, the wage increase and the wel¬ 
fare fund? 

That subcommittee was appointed, was it not, after the 
agreement in principle on those two points had been 
achieved? A. Let me be sure that counsel has the correct 
idea about the reduction of the negotiating conference. 
They were carefully not a subcommittee. The reduction 
of the number of people to meet with Mr. Lewis was made 
for the purpose of flexibility and their job was to explore 
the general proposal that had been made the night before by 
Mr. Lewis and the United Mine Workers Negotiating 
129 Committee on the question of a reduced working 
day, reduced hours working day, the question of 
wage increases, the amount of which had not been discussed 
and the question of increased payments to the Welfare 
Fund, the amount of which had not been discussed, and in 
the Operators’ Counsel it was carefully explained to these 
three men who represented the operators that their job 
was purely exploratory and that they had no right to com¬ 
mit anyone else or even themselves, that they were to re¬ 
port back to the full group. 

Q. You participated in the operators’ conference that 
created the group of three? A. That is right. 

Q. And you acquiesced in their being named? 

Mr. Barban: Objected to. 

Trial Examiner Ringer: Overruled. 

The Witness: Under the terms that I have just testified. 
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By Mr. Hopkins: 

Q. You say that is not a subcommittee? A. They were 
not. 

Q. Then I take it you would like to correct your affidavit 
of July 7,1948 in the 11th section that says that a commit¬ 
tee of representatives of employers, a subcommittee of 
three persons, et cetera, do you want to correct that? 

Trial Examiner Ringer: It is immaterial whether he 
wants to correct it or not. What he is interested in 

130 is the evidence here. If you want to point that out 
as being a probable inconsistency it is all right. 

Mr. Hopkins: For the record let it be noted the affidavit 
dated July 7, 1948 of this witness, section 11 says “on 
Wednesday, June 23, 1948, there was appointed from the 
committee of representatives of employers a subcommittee 
of three persons, consisting of Mr. Charles O’Neill, George 
H. Love and George E. Campbell, but not including affiant, 
to meet with the Union subcommittee.” 

Trial Examiner Ringer: Is that the affidavit attached to 
the charge? 

Mr. Hopkins: Yes, sir. 

Mr. Barban: There is such an affidavit. 

Trial Examiner Ringer: I wanted to clarify what affi¬ 
davit he is referring to. 

Mr. Sachs: That is the affidavit. 

Mr. Hopkins: I was referring to the affidavit attached 
to the injunction suit. 

Let me now look, your Honor, through the affidavits. 

I now read from page 4 of the affidavit executed by this 
witness on July 1,1948, in New York City, section 13: 

“Upon information and belief on Wednesday, June 23rd, 
there was appointed from the committee of representatives 
of employers a subcommittee of three persons consisting 
of Messrs. O’Neill, Love and Campbell, and not in- 

131 eluding the affiant, to meet with the Union subcom¬ 
mittee for the purpose of negotiation.” 
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The Witness: If for the purpose of definition you desire 
to call them a subcommittee within the limitations I have 
just testified to, I have no objection to the continuation of 
the term “subcommittee.” 

Mr. Hopkins: Very well, sir. 

By Mr. Hopkins: 

Q. Now, Mr. Moses, you testified on direct examination 
on yesterday in reference to a certain conference you held 
with Mr. Lewis. 

-Referring to the conference on Friday, June 25th, at 
which time you stated you telephoned Mr. Lewis ? A. Yes. 

Q. Is it not a fact that you initiated that discussion and 
it was not initiated by Mr. Lewis at all, was it? A. I think 
I testified to that. 

Q. Yes. And is it not a fact that at the time you dis¬ 
cussed with Mr. Lewis the matter of the union shop pro¬ 
vision, is it not a fact that he replied by saying he could 
not reopen a contract already negotiated? Did he not say 
that, or that in substance? A. I do not recall that that 
was Mr. Lewis’ direct reply, he did make reference to the 
fact that he had a tentative agreement about that contract 
by a large majority of the industry. 

132 Q. Before we go into that further, isn’t it also true, 
Mr. Moses, that the group of operator representa¬ 
tives, to wit, the three about which you have testified, that 
you were excluded only because of your own desires in the 
matter? 

133 The Witness: I was not offered membership on 
this so-called subcommittee, neither did I seek it. 

By Mr. Hopkins: 

Q. Now, Mr. Moses, in reference to your testimony about 
conferences between the Operators’ representatives and the 
Mine Workers on the evening of June 24th, is it not a fact 
that at the time those two subcommittees—if that is a good 
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term—met on the evening of June 24th, agreement had 
been had upon the principal points at issue, and that com¬ 
mittee on that evening was a drafting committee as such, 
is that not the fact? A. That was not the report that I had. 

Q. Now, from whom did you get a contrary report? A. 
From the members of, at that time, the four man subcom¬ 
mittee, who met immediately after the five o’clock meeting 
with the United Mine Workers and the Board in a suite at 
the Statler Hotel. 

Q. Do you understand that that committee on the evening 
of June 24th was not undertaking to draft actual sections 
of the contract? A. I understand that at that meeting on 
the evening of June 24th, there was a definite purpose as¬ 
signed. That was to define, write, draw up, draft, definite 
sections of the contract. But that also became a meeting in 
which the question of the union shop was discussed, and 
another question that went to the exemptions clause of the 
contract was discussed at great length at that meeting. 

Q. All right. I understand you to testify now, 
134 though, that they at least were in part a drafting 
committee on sections of the union contract. A. I 
was advised they were going for that purpose, along with 
other purposes. 

Q. And they did so, is that not a fact? A. I am not sure. 

Q. Have you any information to the contrary? A. I 
have no information on it at all. 

Q. Now, you referred in your testimony on yesterday to 
another personal conference with Mr. Lewis on the morn¬ 
ing of Friday June 25th. You also initiated and sought 
that conference, did you not? A. I so testified. 

Q. And isn’t it true that in that conference that Mr. 
Lewis again replied to you in substance that he could not 
reopen an agreement already negotiated, isn’t that the 
fact? A. I do not recall that Mr. Lewis ever took that di¬ 
rect tack. He again said to me specifically in that confer¬ 
ence that the United Mine Workers could not modify that 
clause without creating the impression in the minds of the 
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miners and the public that the United Mine Workers had 
abandoned their union shop policy. 


135 Now, Mr. Moses, you have testified on yesterday 
in reference to a request emenating from Judge 
Goldsborough on July 9th that led to conferences in his 
chambers between yourself, your counsel, and counsel for 
the Mine Workers, meaning the speaker? May I ask you 
where—just where were those conferences or discussions 
conducted? A. In the Judge’s chambers in the District 
Court building. 

Q. In the presence of Judge Goldsborough? A. Yes, sir. 

Q. At all times? A. Yes, sir. 

Q. Now, Mr. Moses, to the best of your recollection, will 
you state who made the proposal that was finally accepted 
as between the parties? 

Mr. Sachs: Just a moment, Mr. Moses, before you an¬ 
swer. I object to that. 


137 Trial Examiner Ringer: Well, I would like to 
hear from you, briefly and quietly, on that point. 

Mr. Hopkins: Yes, sir. There are various and sundry 
reasons we think the purposes of the record are obvious 
as to why this is a direct question, and the answer should 
go into the record. 

In the first instance, General Counsel himself opened, 
this question on direct on yesterday by inquiring into and 
having the witness answer about conferences that were con¬ 
ducted in the chambers of Justice Goldsborough. They had 
in detail the day, the hour, the parties present, and what 
♦happened, and the execution of a contract coming there¬ 
after. So it is proper cross examination in the first in¬ 
stance. 

In the second instance, the Government here in the orig¬ 
inal instance, in the original complaint, page 2, 

138 claimed compulsion, arbitrary compulsion on tha 




part of the union and its representatives, and they 
amended that complaint as of July 22nd, on yesterday, 
paragraph 9-C, and averred the charge and imputed the 
situation to the union. It is entirely proper that it clear 
through this witness. 

They undertook to say that on a given date, July 13th, 
1948, the date of the second meeting in Justice Goldsbor- 
ough’s office, that they have opened up here, that the com¬ 
panies decided to yield to the demands and the insistence 
of the Respondents, inferring again compulsion coercion. 
And that is the genesis of their unfair labor practice 
charges as laid down here. 

In contradistinction to what my brother and friend, 
counsel for the General Counsel, may have observed just 
now, it comes not with poor grace, it comes with proper 
grace, and in proper grace, to desire to let the record speak 
the truth, and let it be a full disclosure of the occurrences 
in that office, that are well known to this witness, and coun¬ 
sel, and your speaker. And I ask and earnestly submit, 
Your Honor, that it is entirely appropriate, germane, and 
proper cross examination. 

Trial Examiner Ringer: Objection overruled. He may 
answer. 

The Witness: May I have the question again? 

139 Mr. Hopkins: Read the question, please, Mr. Re¬ 
porter. 

Mr. Barban: Just a moment, Mr. Examiner, I think I 
am entitled to know the purpose of the question put to the 
witness. 

Trial Examiner Ringer: It seems to me that this is just 
normal cross examination. The matter was gone into. It 
was indicated as the result of questions on direct that there 
were discussions there. 

Mr. Barban: Mr. Examiner, the testimony was that 
there was a conference. There was no testimony as to what 
any of the parties, including Judge Goldsborough, said, or 
the details as to the various positions taken by the parties, 
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at that conference. I think it is quite improper to go 
into it. 

Trial Examiner Ringer: I note in the record that they 
did meet in Judge Goldsborough’s chambers with Judge 
Goldsborough. Now, what occurred there is not anything 
secret, as I understand it. I see no reason why the motives 
are suggested here at all at this point. 

Mr. Barban: If the Examiner please, I would like to call 
your attention to the fact, as the record shows, that at that 
particular point in time, there was a legal action before 
Judge Goldsborough, and the only purpose of participating 
in Judge Goldsborough’s chambers would be in conjunction 
with a legal action before the Judge. 

Mr. Hopkins: That was not precisely the case. This 
witness will so testify, and Mr. Gall, counsel, will corro¬ 
borate that. It was very particularly stated by 
140 Judge Goldsborough that the matter pending before 
him was not a matter of discussion. 

Mr. Sachs: That is precisely the reason I do not think 
we ought to go into it. 

Mr. Barban: And further, if the Examiner will recall, 
we did not open up this problem. The only purpose of 
identifying or bringing Judge Goldsborough’s chambers 
into the matter on direct was that some identification had 
to be made of the place where discussions were carried on. 
It is normal in these cases to identify the place where you 
are carrying on discussions. We did not, very carefully, 
go into any matter that was discussed there, for the very 
reason Mr. Sachs has delineated. 

Trial Examiner Ringer: Will you read the question? 

(The previous question was read by the Reporter.) 

Trial Examiner Ringer: Now, what importance would 
that have, Mr. Hopkins, as to the issues in this case? 

Mr. Hopkins: I think it has this importance, Mr. Exam¬ 
iner. It is inherent in this case, and specifically in their 
amended complaint, under Section 9-C, they aver that on 
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July 13th the companies decided to yield to the demands 
and insistence and to execute a contract. Now, in truth 
and in fact, we aver, and this witness will testify that the 
agreement to execute a contract was part and parcel of 
the discussions in Judge Goldsborough’s chambers, 

141 and the proposal that came out of that and was in 
substance accepted by the repersentatives of the two 

parties, was the proposal initiated by the Justice himself. 
And we believe, and earnestly state, that this record hav¬ 
ing been opened, both in the averments in the complaint, 
and in direct examiantion, as to the meetings instituted by 
the Judge in his chambers, that resulted in the agreement 
and the stipulation in the record, we are entitled to full 
disclosure at the hands of this witness, in justice to all the 
parties. 

Mr. Sachs: He is charging Judge Goldsborough with 
an unfair labor practice. 

Mr. Hopkins: Quite the contrary. 

Trial Examiner Ringer: I would not think that would 
follow at all. I do not know whether the General Counsel 
is expecting to rely on the matters that he suggests are 
being relied upon. I do not know yet. Accordingly, I am 
going to sustain the objection to this on cross examination. 
However, we will see what the situation is when you get 
into your defense. I assum Mr. Moses will still be here 
at that time, and will be available. 

Mr. Sachs: I think he will. If not, there are other par¬ 
ties to those conferences who will be available. 

Trial Examiner Ringer: If that is gone into and relied 
upon along the lines you are suggesting is intended to be 
by the General Counsel, I will consider the point 

142 when you re-raise it at that time. So I sustain the 
objection. 

Mr. Hopkins: For the purposes of the record, we would 
like to make an avowal, Your Honor,—that this witness if 
allowed to respond to the questions propounded, would 
testify in substance that the agreement that was eventually 
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reached as between the representatives of the captive mine 
complaining companies, as represented by the witness and 
his counsel, Mr. Gall, and the representatives of the Mine 
Workers, as represented by your speaker, came in sub¬ 
stance from a proposal initiated by the Court himself. 

This witness w^ould further testify if allowed to respond 
to the questions, that the Court urged the parties to accept 
it, calling it “fair and reasonable”. This witness would 
further testify, if allowed to respond to the questions, that 
in the consummation of the proposal initiated by the Court, 
that was consummated in substance by the parties, that he 
and his counsel volunteered to recommend it to their clients, 
and so did; that it was a voluntary action upon their part, 
not one of compulsion from the union or its members, either 
directly or indirectly. 

143 By Mr. Hopkins: 

Q. The Government has offered through you a stipula¬ 
tion that is in this record, bearing Government Exhibit, I 
think, No. 11, and you have testified in reference to it. 
Now I ask you, Mr. Moses, is it not a fact that the 

144 understanding of the parties who executed that 
agreement with each other was that it was intended 

merely to preserve the legal rights, such as they might be, 
of the respective parties, and, so far as they could, express 
the opinion that the matter of the complaint should take 
the usual and normal procedure provided by the statute 
and the rules and practice of the Board. Was that not the 
purpose of the stipulation? 

• ••••••••• 

145 The Witness: May I have the question? 

By Mr. Hopkins: 

Q. Is it not a fact, Mr. Moses, that it was the understand¬ 
ing of the parties who executed the stipulation, to-wit, your¬ 
self, your counsel, and counsel for the Mine Workers, that 
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its purpose was merely to preserve the rights of the parties, 
the rights, such as they might be, and provide, so far as 
the parties were able to, that the complaint should take the 
usual and normal procedure provided by the statute and 
the rules and practice of the Board? Is that not correct? 
A. The stated purpose of the stipulation was contained in 
my testimony on direct examination yesterday. The 

146 understanding between the parties who conferred on 
the matter was, first, that it would restore coal pro¬ 
duction in the captive mines; second, that it was a middle 
ground between two very radically different positions, and 
the stipulation making it possible, signed contemporane¬ 
ously with the contract, was a compromise of a fight that 
existed between the United Mine Workers and the captive 
mines. 

Q. I do not think that is quite responsive to my question. 
Was not the purpose also, Mr. Moses, to preserve the legal 
rights of the parties, as declared in the stipulation itself, 
and to allow the complaint to take its usual normal pro¬ 
cedure through the Board under its rules and practices? 
A. I think that was my testimony. 

• ••#•••••* 

147 By Mr. Hopkins: 

Q. Where was the contract signed on the afternoon of 
July 13th? A. In the office of the United Mine Workers, 
Mr. Lewis’ private office on the sixth floor of their building. 
Q. About how long after the parties left Justice 

148 Goldsborough’s chambers? A. As quickly as we 
could get there after that. 

Q. Was your act in going to that building to execute the 
contract, voluntary? A. Yes, sir. 

Q. Were the Mine Workers’ representatives undertaking 
to compel you to go there to sign it? A. The compulsion 
had already been there. 

Mr. Hopkins: I submit that was not responsive to the 
question. 
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Mr. Barban: I submit it was. 

Mr. Hopkins: The question runs to July 13th. 

Trial Examiner Ringer: Was it answered, or not? 

Mr. Hopkins: He answered it obliquely. 

(Thereupon, the last three questions and answers were 
read by the Reporter.) 

Trial Examiner Ringer: Now what is the motion? Is 
there a motion in connection with that, or objection, or 
what? 

(A further portion of the record was read by the Re¬ 
porter.) 

Mr. Barban: If the Examiner please— 

Trial Examiner Ringer: Strike it out. The answer goes 
out as not responsive. 

Mr. Barban: May we be heard from? 

Trial Examiner Ringer: Surely. 

149 Mr. Barban: It seems to me, if the Examiner 
please, the witness in this case, as in all other cases, 
is entitled to give a full answer. Mr. Hopkins has at¬ 
tempted to ask the witness whether or not on a specific day, 
compulsion was directly applied to the witness, or the peo¬ 
ple he represents, and he testified in effect that what he did 
that day was the result of compulsion applied before that 
time. It certainly is an answer he is entitled to give and 
is responsive to the question asked. 

Trial Examiner Ringer: He has already said it was 
voluntary, and the next question bore on that same matter 
additionally, and you did not object to it, Mr. Barban. 

Mr. Barban: I didn’t, and I want it to stand. I want 
the answer to stand. 

Trial Examiner Ringer: The answer in my opinion is 
not responsive. The ruling stands. It goes out. 

By Mr. Hopkins: 

Q. Will you answer the question, then, Mr. Moses? A. I 
will have to answer it in the manner I answered it before. 
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The compulsion was there, because the mines of the captive 
mine owners were idle. 

Mr. Hopkins: We move that the answer be stricken 
again, as not being responsive. 

Trial Examiner Ringer: Overruled. Proceed. Any 
further questions? 

150 By Mr. Hopkins: , 

Q. Was any duress practiced upon you by any represen¬ 
tative of the Mine Workers on that day in the execution of 
the contract? 

Mr. Barban: Objected to. 

Trial Examiner Ringer: Sustained. He has already said 
it was voluntary He has already testified concerning that. 

By Mr. Hopkins: 

Q. Mr. Moses, you testified that you voluntarily went to 
the office of the Mine Workers and signed that contract on 
that afternoon. I ask you, did you issue a statement at 
that time, immediately after the signing of the contract? 
A. Yes, sir. I issued a statement, in the same room. 

Q. Would you recognize the contents of it if I should ex¬ 
hibit to you? (Hands document to witness.) A. That is 
a copy of the statement. 

Q. Is it correct that the first six words of the opening 
of the statement are: “Under the guidance of Judge Golds- 
borough”; isn’t that correct? 

• •#****•*• 

151 By Mr. Hopkins: 

Q. You do not challenge the statement that the contract 
as arrived at was arrived at under the guidance of Judge 
Goldsborough, do you? A. No, I do not. 

• ••*•*•*•* 

152 Mr. Hopkins: Mr. Examiner, we offer for the rec¬ 
ord, statement of July 13, 1948, made by Mr. Moses, 

about which he has testified. I only have one copy, and I 
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ask the right under the rules, before the close of the hear¬ 
ing, to furnish the second copy, and ask it be identified as 
Respondents’ Exhibit No. 1. 

Trial Examiner Ringer: That is plural possessive, is it? 

Mr. Hopkins: Yes, sir; Respondents’ Exhibit No. 1. 

Mr. Barban: No objection. 

Mr. Gall: No objection. 

Trial Examiner Ringer: Admitted, subject to your fur¬ 
nishing a duplicate copy before the hearing colses. 

(Thereupon, the document above referred to was marked 
Respondents’ Exhibit No. 1, and received in evidence.) 

• ••*•••••• 

By Mr. Hopkins: 

Q. Mr. Moses, you have adverted in your testimony on 
direct to a certain meeting of counsel for the captive mines 
and counsel for the union, in New York City on July 1. 
And you also adverted on direct to a meeting between coun¬ 
sel for the union, your counsel and yourself, under 
153 the auspices of Mr. Colvin of the Mediation Service, 
here in Washington on July 8th, and in that testi¬ 
mony you referred to the fact that no conclusions were 
reached as betwen counsel or yourself on the union shop 
question, but that there was proposed by counsel for the 
union the possibility of creating a new method for recogni¬ 
tion of the check-off. Will you please state what you meant 
by the new method that was proposed by counsel for the 
union? A. My understanding, in the layman’s language, of 
the proposal was that counsel for the union suggested that 
a form of check-off card be prepared that had the virtues, 
or the lack of virtues, whichever it may be, of being an ir¬ 
revocable check-off, except on notice at the end of a contract 
period of a short stay of time. That also carried in it the 
approval of the signor of this check-off card of the actions 
of the international union in negotiating a union shop 
contract. 

• ••••••••• 
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154 By Mr. Hopkins: 

Q. Mr. Moses, you have adverted to the production of 
the captive coal companies’ mines. What was the over-all 
approximate national tonnage of the bituminous industry 
in 1947 ? A. Six hundred and nineteen million tons. 

Q. What was it in 1946? A. Something less than six hun¬ 
dred million tons—five hundred and nine-ty -seven—some¬ 
thing like that. 

Q. Based on the 1947 tonnage for the industry as a whole, 
approximating 619 million tons, is it not correct to say 
that the tonnage of the captive mines is less than ten per 
cent of the over-all national tonnage? A. We have 

155 always used in round numbers 600 million tons as the 
national production, and the production of the cap¬ 
tive group we represent, again in round figures, as sixty 
million. 

Q. On the basis of the 1947 production of 619 million 
tons, it would be slightly less than ten per cent? A. On 
the basis of the 1946 production, something less than ten 
per cent. 

Q. Now, Mr. Moses, what is your recollection of the un¬ 
derstanding between the representatives of the union, your¬ 
self, and your counsel, in reference to the disposition of the 
litigation then pending in Justice Ooldsborough’s court on 
July 13th, at the time the contract was executed? 
*••***••*# 

156 The Witness: Justice Goldsborough described 
the action pending in his court as an ancillary action 

growing out of a charge and a complaint with the National 
Labor Relations Board. My understanding was that if the 
stipulation which was then being discussed, was executed, 
and a contract was signed as the result of the execution of 
this stipulation contemporaneously, that there probably 
would be no action for an injunction in the District Court 
on the following day. 
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By Mr. Hopkins: 

Q. And, as a matter of fact, you know, do you not, as a 
matter of public knowledge, that the petition for injunction 

was withdrawn? * 

/ 

158 Re-direct examination 

By Mr. Barban: 

Q. With respect to the disposition of that matter pending 
before Judge Goldsborough, according to my notes you tes¬ 
tified that Judge Goldsborough said there would probably 
be no necessity for an injunction if the stipulation was 
signed and the contract executed. I ask you if Judge Golds¬ 
borough did not also say at the same time that there 

159 would be no necessity for an injunction if the stipu¬ 
lation were signed, the contract executed, and coal 

was being produced? A. That was constantly before us, 
and the Judge made that statement, that there would be no 
necessity for an injunction, public health and safety would 
not be in jeopardy, if the stipulation were signed, if the 
contract were signed, and the mines had returned to work. 

• ••••••••• 

162 William Foster was called as a witness for and on 
behalf of the National Labor Relations Board and, 
being first duly sworn, was examined and testified as fol¬ 
lows: 


Direct examination 
By Mr. Sachs: 

Q. Will you state your name and address, please? A. 
My name is William Foster—F-o-s-t-e-r. I am a resident 
of Pittsburgh, Pennsylvania. I am General Attorney and 
Secretary of the H. C. Fricke Coke Company and of the 
United States Coal and Coke Company. 

•Note: The witness’ answer “yes” was omitted by the Reporter and an 
authorized correction of the Transcript and inclusion of the answer are noted 
in the Transcript. See Joint Appendix, pp. 185, 186. 
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Mr. Sachs: I will ask the Reporter to mark these docu¬ 
ments as General Counsel’s Exhibits 14,15 and 16, respec¬ 
tively, for identification. 

(Thereupon, the documents above referred to were 
marked, respectively, General Counsel’s Exhibits Nos. 14, 
15 and 16 for identification.) 

164 Q. In connection with the negotiations for a bitu¬ 
minous coal wage agreement in 1948, did you act as 

counsel and legal adviser to Mr. Moses? A. Yes. 

Q. Who is Mr. Roger Blough, B-l-o-u-g-h? A. Mr. Blough 
is general adviser to the United States Steel Corporation 
of Delaware. 

#*••*•**•• 

Q. Do you recall, Mr. Foster, the testimony which has 
been given to the effect that on June 30,1948, in New York 
City there was a talk between Mr. Moses and Mr. Lewis— 
I think it was a post prandial talk—at which it was sug- 
gsted that, since the issue as to the union shop was a legal 
one, it be discussed by the attorneys for the respective par¬ 
ties? The question is, do you recall that? A. I recall, I 
believe that the post prandial conference was not on the 
30th, but I recall the testimony of which you speak. 

Q. I stand to be corrected in that case. Some time 

165 thereafter will you state whether or not you had a 
talk with Mr. Welly K. Hopkins, representing the 

United Mine Workers of America? A. I did. 

Q. WTiat was the date of that talk? A. Thursday, July 
1, 1948. 

Q. And who was present? A. Mr. Hopkins was present 
as counsel for Mr. Lewis and the United Mine Workers of 
America. Mr. Roger Blough and I were present as counsel 
for Harry M. Moses. 

Q. WTiere did that take place, Mr. Foster? A. It took 
place in New York City, in the Waldorf Astoria Hotel. 
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Q. What part of the day was it? A. That was in the 
morning, about 10 or 10:30 in the morning. 

Q. Would you like to tell us what discussion you had? 
A. Yes. Mr. Blough and I attended that conference and it 
was called by Mr. Hopkins for the purpose of discussing the 
position which the United Mine Workers of America had 
taken with regard to the captive mine group, demanding 
the execution of the document entitled “National Bitumi¬ 
nous Coal Wage Agreement of 1948/’ which had previously 
been executed by the commercial operators, and execution 
of which was requested of the captives, including the 
166 union shop provision therein, to which we objected. 

Mr. Blough and I stated to Mr. Hopkins that the cap¬ 
tive mines, mine companies, could not execute that contract 
in that form because it contained an absolute union shop 
contract provision carried forward from the 1947 agree¬ 
ment, and the Union had not complied with the require¬ 
ments of the labor-management relations Act of 1947, there¬ 
fore it would be contrary to law for us to execute the con¬ 
tract. We offered, however, to execute a contract which 
was identical in every respect with the 1948 agreement, 
with the exception that there should be substituted for the 
union shop provisions thereof a union shop clause consist¬ 
ent with the clause given approval by General Counsel Den¬ 
ham in his press release. The effect of that press release 
had been that it was lawful to execute and incorporate in a 
contract a union shop provision which would become effec¬ 
tive when, as and if the Union complied with all the require¬ 
ments of the Labor-Management Relations Act and an elec¬ 
tion was held by the NLRB on the issue of the union shop, 
and a majority of the employees would vote in favor 
thereof. 

Mr. Hopkins stated that the Union had considered pre¬ 
viously the proposition which we then made, and had re¬ 
jected it. We inquired whether there was any other legal 
method of resolving the problem, and it was suggested that 
a short recess be held, during which Mr. Blough and 
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167 I would put down on paper an idea that we thought 
would solve the problem; Mr. Hopkins would put 

down on paper an idea which he had. Both Mr. Hopkins 
and Mr. Blough and myself recited that we would endeavor 
to set down on paper something that had not been discussed 
with our respective principals, and therefore it would not 
be binding, but we would offer it and see if any headway 
could be made in discussing it. 

Mr. Hopkins retired to the adjoining room. Mr. Blough 
and I remained in the room where we had been. 

Q. Before you go any further, did Mr. Hopkins say any¬ 
thing as to the nature of the authority that he had from his 
principals? A. Yes, I intended by my statement to state 
very clearly that Mr. Hopkins stated he did not have au¬ 
thority, had not discussed with his principals the idea 
which he intended to submit to us, and we stated exactly 
the same with regard to the suggestion which we intended 
to submit to him. 

The parties then took possibly 15 or 20 minutes to jot 
down on paper their ideas, and Mr. Hopkins then returned 
to the room, and the three of us exchanged papers which we 
had prepared. The document which is entitled “General 
Counsel’s Exhibit No. 14” is the paper which we submitted 
to Mr. Hopkins as our proposal. 

The document entitled “General Counsel’s Exhibit 15” 
is the paper which Mr. Hopkins submitted to us. 

168 Q. I wonder if you would read them into the rec¬ 
ord. They are quite short. A. All right. 

»•*•••••*• 

Trial Examiner Ringer: Very well, we will take that up 
later. You may read them. 

The Witness: General Counsel Exhibit No. 14, 

169 which was the tentative proposal of Mr. Blough and 
myself to Mr. Hopkins, says the heading “Supple¬ 
mental Memorandum.” The text reads as follows: 

“In executing the National Bituminous Coal Wage 
Agreement of 1948, the undersigned captive mine operators 
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agree to the union shop clause carried forward therein, if 
and only to the extent it is not an unfair labor practice, 
and otherwise complies with the law, and the Union will 
request its enforcement, and the operators will be required 
to take action thereunder only to the extent consistent with 
law.” 

General Counsel’s Exhibit No. 15 is the tentative pro¬ 
posal which Mr. Hopkins submitted to us, and it is as fol¬ 
lows : 

“It is agreed that the National Bituminous Coal Wage 
Agreement of 1948, this day executed by the parties, shall 
not be construed as between the parties so as to require the 
performance by either of them of any illegal act, and that 
the union shop provisions of the contract shall become effec¬ 
tive from and after the presentation to the operators signa¬ 
tory, of written checkoff authorizations from the employee 
members of the Union, ratifying and affirming the negotia¬ 
tions in behalf of said members by the Union of the union 
shop provisions of said agreement, and that from and after 
said evidences of affirmation, the operators signatory will 
fully administer and perform all the contractual re- 
170 quirements of the agreement.” 

General Counsel’s Exhibit No. 16 was likewise 
handed to us by Mr. Hopkins, and it is a tentative proposed 
draft of the checkoff authorization card, which contains 
language of ratification of the negotiation of the union shop 
provision. 

By Mr. Sachs: 

Q. As to that, Mr. Foster, if you will just read that sen¬ 
tence in there that pertains to the union shop provision? 
A. I will do that, and that will save time, and it, of course, 
is the authorization card which was referred to in General 
Counsel’s Exhibit 15. The sentence to which I refer reads 
as follows: 
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4 ‘By this authorization I do hereby specifically authorize, 
approve, ratify and affirm the negotiation for me and in my 
behalf by the International Union, United Mine Workers 
of America, of the National Bituminous Coal Wage Agree¬ 
ment of 1947, and the union shop provisions therein con¬ 
tained, and any and all extensions thereof which have here¬ 
tofore been or which may hereafter be negotiated in my 
behalf.” 

Mr. Hopkins: I don’t want to interrupt counsel’s line 
of questioning, but I think it is fair to request the witness 
to read the remainder of the checkoff authorization. 

Mr. Sachs: I have no objection, if you want that. 

Mr. Hopkins: Just for continuity of the record. 
171 Trial Examiner Ringer: I think that would be 
wise. 

A. Continuing the quote: 

“This assignment, authorization and directive, shall be 
irrevocable for the period of one year, or until the termina¬ 
tion of said agreement, whichever occurs sooner, and I 
agree and direct that this assignment, authorization and 
direction shall be automatically renewed and shall be irre¬ 
vocable for successive periods of one year each for the 
period of”— 

Mr. Hopkins: “or for.’’ 

A. “For successive periods or for the period of each suc¬ 
ceeding agreement, whichever shall be shorter, unless writ¬ 
ten notice is given by me to the company and the union not 
more than 20 nor less than 10 days prior to the expiration 
of each period of one year, or of each agreement, which¬ 
ever occurs sooner.” 

A line for signatures, under which is written “Member 
of Local No.” blank. 

Mr. Sachs: I offer General Counsel’s Exhibits 14,15 and 
16. 
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Mr. Hopkins: To which there is no objection, Mr. Exam¬ 
iner, except I should like to compare with the witness, Mr. 
Foster, the typewritten version of CounsePs Exhibit 15 as 
against my original pencil notes. We can do that infor¬ 
mally, off the record, and I think Mr. Foster and I 

172 can agree upon it. 

#••••••••• 

Trial Examiner Ringer: I think we should hear the cor¬ 
rections that are involved. 

Mr. Hopkins: I can state on the record, and Mr. Foster 
can correct me, that the corrections in Government’s Ex¬ 
hibit 15, such corrections being taken from my original 
notes made at the time of the conference to which Mr. Fos¬ 
ter alluded, have been incorporated in his typewritten draft 
of the government exhibit, and I think he will verify the 
accuracy of my statement. 

Trial Examiner Ringer: The only question I have on 
that*is whether or not the testimony read into the record 
by him—some of it contains those corrections. 

Mr. Hopkins: It should be corrected to the degree that 
he will indicate. 

By Mr. Sachs: 

Q. Would you like to do that, Mr. Foster? A. Yes. On 
General CounsePs Exhibit 15, in the first line, after the 
third word there should be inserted four words as follows: 
“by the parties hereto.” 

Mr. Hopkins: So as to read: “It is agreed by the 

173 parties hereto.” 

The Witness: Correct. In the third line on the 
bottom of that exhibit there should be inserted between the 
word “after” and “said” the following words “the execu¬ 
tion of.” 

Mr. Hopkins: So as to read: “from and after the execu¬ 
tion of said evidences.” 

The Witness: That is correct. 

Mr. Hopkins: Those are the changes, Mr. Examiner. 




155 


The Witness: There is one more change. In the next 
to the last line, between the words “all” and “the” insert 
the frord “of,” so that it reads: “and perform all of the 
contractual requirements of the agreement.” 

Mr. Hopkins: We have no objection to the offer of the 
document as corrected. 

Trial Examiner Ringer: General Counsel’s Exhibits 14, 
15 and 16 are each admitted. 

(The documents referred to, previously marked for iden¬ 
tification General Counsel’s Exhibits No. 14, 15, and 16, 
respectively, were received in evidence.) 

By Mr. Sachs: 

Q. Mr. Foster, did either you or Mr. Blough express an 
opinion as to whether or not the proposal of Mr. Hopkins 
would be acceptable to your principals? A. Both Mr. 
Blough and myself flatly rejected the proposal of Mr. Hop¬ 
kins, stating that it did not comply with the procedures 
of the law contemplating an election, and that there- 
174 fore it would not be acceptable to us, and we would 
not recommend it to our principals. 

Q. Did Mr. Hopkins express an opinion as to whether 
your proposal would be acceptable to his principals? A. 
Mr. Hopkins stated that he would take our proposal and 
transmit it to his principals, while he doubted that it would 
be acceptable. 

Q. Was that the way the matter was left when you broke 
up? A. The matter was then left that the meeting would 
terminate and Mr. Hopkins would telephone us that after¬ 
noon after he had consulted with his principals. 

Q. Did he do so ? A. He did. 

Q. Who spoke to Mr. Hopkins on the telephone? A. 
Mr. Blough spoke to Mr. Hopkins on the telephone, and I 
was by Mr. Blough’s side at the time. 

Mr. Sachs: Mr. Hopkins, with your permission I would 
like to ask Mr. Foster to testify as to the conversation, and 
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if it is incorrect I will be very glad to have the benefit of 
your correction. 

Mr. Hopkins: I have no objection whatsoever. 

By Mr. Sachs: 

Q. Would you like to tell us what was said in that tele¬ 
phone conversation, Mr. Foster? A. Mr. Hopkins 

175 said to Mr. Blough that Mr. Lewis had rejected the 
proposal which wre had made, also the proposal in 

Government Exhibit 15, which Mr. Hopkins had tentatively 
suggested, but that it would be satisfactory with the Union 
to secure the execution of the checkoff authorization card in 
the form set forth in General Counsel’s Exhibit 16. Mr. 
Blough stated that that was not satisfactory, and the inter¬ 
view terminated, the conversation terminated. 

Q. What happened after that, Mr. Foster? A. Immedi¬ 
ately after that, having exhausted all efforts to solve the 
Union’s demand for negotiation—for execution of the Na¬ 
tional Bituminous Coal Wage Contract of 1948 in its exist¬ 
ing language, I left New York for Washington to partici¬ 
pate in the filing of the unfair labor practice charge pres¬ 
ently being heard. 

Mr. Sachs: You may inquire. 

Cross examination 

By Mr. Hopkins: 

Q. I have one or two points, if the Examiner will bear 
with me, for verification only. 

It is correct, is it not, Mr. Foster, that in the presentation 
of documents 14 and 15, offered by General Counsel, they 
were mutually written out by the respective parties, Mr. 
Blough and yourself on the one hand, and myself on the 
other hand, as purely an exploratory operation, so to speak, 
as to what might conceivably have some merit in- 

176 volving the question at issue? A. Each party stated 
clearly that what they were preparing there was 

being prepared and had not received the approval of their 
principals. 
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Q. And is it not correct also that, in substance, my reac¬ 
tion to your supplemental memorandum, so-called, to wit. 
Exhibit 14, was that I felt that it was an abrogation or 
total suspension of the union shop, that had obtained 
through the years since 1941 on down? Wasn’t that in sub¬ 
stance my objection? A. Yes, you insisted that the Union 
demanded the union shop in the language of the 1948 agree¬ 
ment. 

• •••••••*• 

178 By Mr. Hopkins: 

Q. Is it not correct also, Mr. Foster, that at the time we 
separated, you, Mr. Blough and myself, that while you had 
expressed the idea that the proposal or general rough draft 
that is incorporated in Government Exhibit 15, while you 
generally opposed that, did you not undertake to say that 
there might be enough merit or germ of merit in the first 
sentence as to allow it, to justify it to be presented or dis¬ 
cussed by you with your principals? A. I believe that the 
proposal as such was flatly rejected, and I remember Mr. 
Blough saying to you that you missed the point completely 
of our objection to the 1948 agreement, and that was that 
the Act clearly calls for the machinery of election, and that 
you were endeavoring to substitute for that machinery a 
checkoff authorization form, and consequently we expressed 
very little hope of any success growing out of your proposal. 

Q. Yes, but is it not your recollection also that at the 
time you were transcribing in pencil for your own use my 
pencil memorandum, it was suggested that there might be 
some substance of merit in the approach that was 

179 being used or suggested by me at that time, although 
you rejected the overall proposal? A. With respect 

to the overall proposal, I do remember that the language 
of General Counsel’s Exhibit 15, which stated that “It is 
agreed that the National Bituminous Coal Wage Agreement 
of 1948, this day executed between the parties, shall not be 
construed, as between the parties, so as to require the per- 
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formance by either of them of any illegal act”—that that 
portion did contain the germ of an idea, but that the bal¬ 
ance of it, which substituted for the secret ballot procedure 
a determination by the check-off authorization card, was 
so foreign to the act that we expressed no optimism that 
that would lead us anywhere. 

Q. But isn’t it equally true that one of these general rea¬ 
sons that I assigned at the time for acceptance of the lan¬ 
guage to which you have alluded, was that it was the posi¬ 
tion of the Union and its members that the execution of the 
1948 agreement under this proposal would not be an illegal 
act, and the performance of the union shop provisions there¬ 
under would not be an illegal act? Wasn’t that the sub¬ 
stance of my reason? A. You may have made some such 
statement, which did not impress me because it seemed 
clear to me that your proposition was contrary to the law, 
and that I could not accept it. 
#**•••*•#• 

180 By Mr. Hopkins: 

Q. Isn’t it correct now that Mr. Blough also said, in sub¬ 
stance, that therefore, that being the position of the parties, 
that the captives would have to proceed, go ahead 

181 and file the charge? A. Exactly correct. 

Q. And you did, you testified, go ahead and file it? 
A. Correct. 

182 Mr. Hopkins: May I at this time, in order to avoid 
confusion, read into the record Respondents’ Exhibit 

No. 1, under the general basis that counsel has agreed to, 
and as I understand it? 

Trial Examiner Ringer: You may. 

Mr. Hopkins: This is dated July 13,1948 : 

“Harry M. Moses, acting for the so-called captive mine 
operators, released the following statement today: 

“ ‘Under the guidance of Judge Goldsborough, a com¬ 
promise arrangement was made today in the dispute be- 
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tween the Captive Mine Operators and the United Mine 
Workers of America over the union shop provision in the 
1948 Bituminous Coal Wage Agreement. Mining of coal is 
expected to be resumed tomorrow. 

“ ‘Simultaneously with the signing of the new wage 
agreement, a stipulation was signed by the Union and the 
captive operators under which the proceeding now pending 
before National Labor Relations Board will be processed to 
final conclusion. 

183 “ ‘The parties also stipulated that the new wage 
agreement would be’—then quoting from the stipula¬ 
tion—‘effective and fully operative from July 1, 1948, to 
June 30, 1949, subject to a final decision of the court of 
last resort to which any party may appeal which decision 
shall, when entered, be by the parties made effective.’ ” 

• ••••••*•• 

John C. Gall, a witness called for and on behalf of the 
National Labor Relations Board, being first duly sworn, 
was examined and testified as follows: 

Direct examination 

By Mr. Sachs: 

Q. State your name and address, please. A. My name is 
John C. Gall. My business address is 401 Commonwealth 
Building, Washington, D. C. 

Q. What is your profession or occupation? A. I am a 
lawyer. 

Q. Are you a member of the firm of Gall and Lane? A. 
I am, sir. 

Q. Of what state or jurisdiction are you a member 

184 of the Bar? A. I am a member of the Bar of the 
District of Columbia, a member of the Bar of the 

State of Virginia, member of the Bar of the Supreme Court 
of the United States. 

Q. Are you the John C. Gall who signed the charge in the 
case at bar? A. Yes, sir. 
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Q. Mr. Gall, in connection with the negotiation concern¬ 
ing the 1948 Bituminous Coal Wage Agreement, did you 
represent any of the parties interested in those negotia¬ 
tions? A. I would like to answer that fully. I was not a 
negotiator in the sense that Mr. Moses was. I am regu¬ 
larly employed as counsel for the Southern Coal Producers 
Association, and in that capacity attended a great many of 
the negotiating conferences as adviser to Mr. Joseph E. 
Moody, president of that Association. 

I ain also regularly Washington counsel for certain of the 
steel companies which own captive mines, engaged in the 
present dispute or are charging parties in the present case. 
I was not a negotiator for any of the captive companies 
during the negotiations, but I was legal adviser to certain 
of those companies in connection with problems which 
might arise during the course of negotiation. 

185 Q. Do you recall the testimony to the effect that 
on June 24, 1948, some time in the morning, there 

was a conference between a committee of four from among 
the representatives of the operators and a similarly small 
committee representing the United Mine Workers? A. Yes, 
sir. 

Q. Following that meeting, did you have a talk with Mr. 
Welly K. Hopkins, representing the United Mine Workers? 
A. I did, sir. 

186 Q. Did that meeting in any way grow out of the 
meeting that was held in the morning? A. Yes, sir. 

Q. I wonder if you could tell us in what way? A. Al¬ 
though I was not present at the meeting in the morning, the 
representatives who were there reported back that they 
had had such a conference, and that during the course of 
that conference they had discussed the so-called “union 
shop” demand or issue; that the suggestion had been made 
—and I believe by Mr. Lewis, but I am not sure—that since 
it involved legal questions, perhaps the conference between 
Mr. Lewis’ counsel and someone for the operators might 
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be profitable- Mr. Moody requested me to attend sucb a 
conference with Mr. Hopkins. His request was joined in 
by the other representatives who were present at the meet¬ 
ing of operators only, between the morning and the evening, 
and my afternoon meeting with Mr. Hopkins. Mr. Hopkins 
called— 

Q. Pardon me, Mr. Gall—just to refresh my recollection, 
this talk that you had with Mr. Hopkins on the 24th, was 
that before the commercial mines signed the 1948 agree¬ 
ment? A. Yes, sir. 

Q. With reference to the testimony which Mr. Foster has 
given concerning the talk with Mr. Hopkins in New York 
on July 1st, was that after the commercial mines had 
187 signed the 1948 agreement? A. Yes, sir. 

Q. Very well. Would you like to go ahead now? 
A. Mr. Hopkins telephoned me with reference to the meet¬ 
ing which he and I were supposed to have, Mr. Moody hav¬ 
ing indicated to Mr. Lewis at the morning meeting that I 
would be the person to attend such a conference with Mr. 
Hopkins. Mr. Hopkins and I agreed on the telephone to 
meet at 3 o ’clock at his office. 

Q. This was on June 24th, Thursday, 1948? A. Yes, sir. 
I went to Mr. Hopkins’ office at or about 3 o’clock in the 
afternoon, and he and I had a conference lasting for per¬ 
haps an hour. The sole purpose of the conference as I 
understood it, was that he and I might explore the possible 
avenues for resolution of the problems concerning the union 
shop demands. I understood that neither he nor I had au¬ 
thority to consummate any contract on the subject. Our 
function was to continue more or less the exploration that 
had been done at the morning session between the operators 
and Mr. Lewis and his associates. We did explore the sub¬ 
ject very fully. 

My recollection of the conference is that we discussed the 
possible elimination of the union shop provisions from the 
contract. I urged upon Mr. Hopkins the viewpoint that 
the union shop provision was not essential to the mainte- 
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nance in practice of complete unionization in the 

188 mines, because, with the checkoff arrangement and 
with the operators bound by contract as they were 

under the 1947 agreement to cooperate in connection with 
the checkoff, and with the Goldsborough decision on the 
welfare fund, which had recently been rendered, which held 
that the benefits might be extended to all the members of 
the United Mine Workers, it did not seem to us that the 
union shop provision was of the consequence that it had 
been before, and I suggested and urged that the elimination 
of the clause would solve the whole difficulty without, in my 
opinion, prejudicing the union. Mr. Hopkins was unable 
to agree to recommending elimination of the union shop 
provision, for policy reasons which he stated to me at the 
time. 

We then explored the possibilities of qualification of the 
union shop provision. I suggested, in substance, what the 
operators had suggested in their statement to the Union on 
June 29th, which is one of the documents that has been put 
in evidence in this case, namely, that the operators—at least 
all of those with whom I had had contact, and whom I might 
be called upon to advise—would be perfectly willing to sign 
the union shop agreement; they had no objection to it in 
principle; they knew that as a practical matter the union 
shop conditions were going to persist in the mines of the 
operators, but that I could not advise any client to 

189 sign an unqualified union shop agreement, in view 
of the provisions of the Labor-Management Rela¬ 
tions Act; that w r e would be willing to sign an agreement 
which, in substance, complied with the statements made by 
the General Counsel of the National Labor Relations 
Board, and which contemplated that the provision would 
not become effective until such time as the procedures of 
that Act had been complied with. 

Failing to get a ready acceptance of that suggestion from 
Mr. Hopkins, I proceeded to certain other alternatives. One 
of the alternatives I suggested was that I thought the oper- 
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ators would be willing to sign tbe union shop agreement 
with an additional clause to the effect that it was signed 
subject to all applicable state and federal laws. I explained 
to Mr. Hopkins that that would be interpreted by me, and 
I thought by the operators, as meaning two things. First, 
that it did not become effective until the procedures laid 
down in the Labor-Management Relations Act had been 
complied with; and second, that as to those states, particu¬ 
larly in the South, where state laws are a problem, we would 
not consider that we had signed an agreement which was 
effective in violation of those state laws. Mr. Hopkins did 
not go along with that suggestion. 

I then suggested another alternative, that if the difficulty 
was that the Union was unwilling to write something in, 
in immediate conjunction with the union shop pro- 
190 vision, perhaps it could be done by the addition of a 
general clause at the end of the entire contract, to 
the effect that all provisions of the contract were made 
subject to all applicable state and federal laws, and I stated 
very frankly to Mr. Hopkins that that would be interpreted 
by us in relation to the union shop provision exactly as 
though it had been placed in the contract as an addendum 
to the specific union shop clause. That again was not, I 
believe, acceptable to Mr. Hopkins, and he so indicated. 

Mr. Hopkins’ objection proceeded on two grounds. The 
first I would call legal grounds, and the second purely 
policy grounds. He would be better able to state for him¬ 
self, but I am reporting as best I can what the conference 
was. 

First, he took the position that from a legal standpoint 
this was merely the extension of a prior contract, and there¬ 
fore not in the same category as though it were a new union 
shop agreement; second, that the provisions of the Labor- 
Management Relations Act relating to elections in union 
shop cases really had no application to the present situa¬ 
tion, because they were designed by the Congress to prevent 
employees from having a union shop imposed on them 
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against their will, and that we must agree, as we do, that 
in the event of such an election the overwhelming 

191 majority of coal mines would undoubtedly vote to 
authorize the union to enter into a union shop agree¬ 
ment. 

I think that those were the primary legal grounds, except 
for this one: that Mr. Hopkins, although he did not put 
forward any formal language, suggested that substantial 
compliance with the provisions of the Labor-Management 
Relations Act would be accomplished by the device of the 
checkoff, which has been discussed here in the testimony 
of other witnesses, and which later Mr. Hopkins did put 
forward as a tentative proposal for consideration by Mr. 
Foster and Mr. Blough. Beyond those objections— 

Q. What you mean is that he suggested a check-off form 
which would include a sentence to the effect that the indi¬ 
vidual employee authorized the union to negotiate a union 
shop contract? A. And in this instance it would have been 
a matter of ratification, not authorization, because we were 
talking about the execution of the contract, and later secur¬ 
ing of the new form of checkoff ratification, if I may call it 
that. 

Q. Very well. A. Those, I think, were substantially the 
legal grounds put forward by Mr. Hopkins. He, in addi¬ 
tion, put forward policy objections to either elimination or 
modification of the union shop provision. In essence 

192 those were, first, that the union would not be able 
to explain satisfactorily to its membership the elimi¬ 
nation of the clause or its modifications; that the men had 
had the clause for some time, it was the policy of the union 
to keep the union shop, and that any changes in the union 
shop provision would be misunderstood by the men as aban¬ 
donment by the union of its traditional union shop policy; 
second, that even though there might be doubt, as he put it 
—although in my own mind it was not a matter of doubt— 
even though there might be doubt as to the strict legality of 
the operators signing the union shop agreement without 






qualification, the practical risks involved were very slight. 
Mr. Hopkins pointed out that the operators had signed the 
union shop agreement in 1947. I pointed out that the pro¬ 
visions of the Labor-Management Relations Act on that 
subject had not become effective at the time the 1947 con¬ 
tract was signed. He countered with the proposition, how¬ 
ever, that these state laws I have referred to were in force 
at that time, and I countered with the statement that in that 
case the operators had merely shut their eyes and signed 
and hoped that nothing bad would happen. 

He also referred to the fact that certain operators had 
discussed the practical problem of enforcement with the 
attorneys general of certain states in the South, and had 
the assurance, as he understood it, that no prosecu- 
193 tions would come from the signing of the agreement. 

I was not aware of any such assurances by any of the 
attorneys general, and am not now aware that such assur¬ 
ances were given. 

At any rate, that, I believe, is the substance of the explor¬ 
ation which took place between us. Mr. Hopkins said that 
he would report factually to Mr. Lewis the full scope of 
our discussion, but that he would not make any recommen¬ 
dations to Mr. Lewis. I left Mr. Hopkins with the under¬ 
standing that he would report to Mr. Lewis, that I would 
report back to my principals, and that the matter would 
then take its normal course of discussion and resolution 
through negotiation between the operators and the repre¬ 
sentatives of the Union at a meeting to be held at 8 o’clock 
that evening, as I understood it. 

Q. There has been testimony in the case, Mr. Gall, that 
at 5 o’clock of the same date, Thursday, June 24, 1948, the 
parties appeared before a Board of Inquiry. General 
Counsel’s Exhibit 8 is the transcript of the proceedings be¬ 
fore the Board of Inquiry, and it appears from that tran¬ 
script that Mr. Moody at one point rose and made an ef¬ 
fort to interject a legal question. Can you tell us how that 
happened to occur? A. Yes, sir. 
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194 By Mr. Sachs: 

Q. Mr. Gall, did you report to Mr. Moody the results of 
your conference with Mr. Hopkins that afternoon? 

195 A. I did, sir. I reported to all of the operators’ rep¬ 
resentatives what had occurred there. 

Q. In your capacity as counsel for Mr. Moody did you 
have a talk with him with reference to this union shop prob¬ 
lem at the time of the hearing before the Board of Inquiry? 
A. I did, sir. 

Q. Would you tell us what that was? A. I was present 
at the meeting of the Board of Inquiry at 5 o’clock. At 
that time the Board requested a report from the respective 
parties as to their position and the chances of a contract 
being executed. Mr. O’Neill and Mr. Lewis, as I recall it, 
respectively made statements—the transcript will, of 
course, show that—and at that point in the proceedings I 
called Mr. Moody aside and said to him: “Mr. Moody, you 
can not leave this record in that shape. Mr. Lewis and Mr. 
O’Neill are leading the Board to believe that there are no 
other issues of importance unresolved. You have got to 
make some statement to the Board of Inquiry about the un¬ 
resolved issue over the union shop.” And Mr. Moody then 
proceeded to make the statement which appears in the tran¬ 
script. 

Q. You have mentioned, Mr. Gall, a meeting which was 
held that same evening at approximately 8 p. m.? A. Yes, 
sir. 

196 Q. Was such a meeting held? A. There was a 
meeting at 8 o ’clock p. m. between the representatives 

of the Union and the representatives of the operators, at 
which meeting I was present. 

• ••••••••• 

Q. I would rather you would not review the whole meet¬ 
ing, but if you could just say in one or two sentences what 
developed with respect to the other issues, and tell us what 
took place with respect to the union shop issue, with a little 
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more detail. A. At the 5 o’clock meeting of the Board of 
Inquiry, when Mr. Moody said that there was a legal ques¬ 
tion still unresolved, Mr. Lewis had indicated that it was 
still unresolved, and in pursuance of my talk with Mr. Hop¬ 
kins that afternoon it was my understanding, and Mr. 
Moody’s, that the matter was to be opened for dis- 

197 cussion at the evening meeting, the same evening, 
Thursday the 24th. 

After discussion of a number of other matters that eve¬ 
ning, Mr. Moody did raise the question of union shop and 
what was to be done about it, with Mr. Lewis. There was 
a discussion. Mr. Moody was very insistent that the union 
shop provision should be modified in some way so that the 
operators could sign the contract and could be advised that 
the contract was in legal form. 

Mr. Lewis was particularly sarcastic in his response to 
Mr. Moody, saying that Mr. Moody had an injunction 
against the Mine Workers; that the conduct of the South¬ 
ern Coal Producers Association showed what some of Mr. 
Moody’s principals might be expected to undertake to do 
to the Union if they were able to get rid of the union shop, 
and that he was unwilling to modify it. 

Other operator representatives who were present inter¬ 
jected to make it clear that this was not just a matter in 
which the Southern Coal Producers Association was inter¬ 
ested, and Mr. George Love, who was one of the negotiators, 
put forward a specific proposal. He asked Mr. Lewis why 
he would not be willing to agree to the addition of language 
to the effect that the union shop provision was made subject 
to all applicable state and federal laws. Mr. Lewis re¬ 
sponded that all contracts were made subject to applicable 
laws, and that there was no point whatever in putting 

198 a provision of that kind into the contract. 

There was some further discussion on both sides 
of the table, and Mr. Lewis made it clear that he would not 
agree to the elimination or modification of the union shop 
proposal.. The negotiators then passed on to consideration 
of other matters. 
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Later, when it appeared to me that they were approach¬ 
ing the point where both sides were going to say: “Well, we 
have a contract,” it did not seem to me that I had dis¬ 
charged my responsibility to Mr. Moody and his member¬ 
ship if I did not have the union shop question raised again, 
and I did call Mr. Moody aside and said to him that before 
they got in that position he should raise the issue again. 
He did raise it again, saying to Mr. Lewis that he could not 
understand how Mr. Lewis could maintain the position that 
he was insisting on, that the operators sign a contract which 
they were advised was illegal. Mr. Moody again was un¬ 
successful in getting any agreement on Mr. Lewis’ part to 
any modification, and when that became clear, the meeting 
was finished up, at least so far as that subject was con¬ 
cerned. There was no agreement that night between the 
parties that the contract with the unqualified union shop 
provision in it would be signed, but the discussion on the 
subject was ended and the conferees went on to other mat¬ 
ters. 

• ••••••••• 

200 Q. Sometime later, Mr; Gall, did you participate 
in a meeting at which representatives of the Con¬ 
ciliation Service were present? A. Yes, sir. 

Q. What date was that? A. July 8. 

Q. Could you tell us how that came about? A. Yes, sir. 
On July 8 I received a telephone call from Mr. Margolis 
of the Federal Mediation Service, asking me if I 

201 would meet at the offices of the Mediation Service 
that afternoon around two o’clock, with Mr. Hopkins 

and one or more associates of Mr. Hopkins. 

Mr. Margolis indicated in the conversation that it was 
expected that Mr. Hopkins would have with him one or 
more of his principals. I said that I would be very glad to 
meet with Mr. Hopkins at any time or place, and with the 
Mediation Service, but that under the circumstances I 
thought that I should get Mr. Moses also to come to the 
conference because Mr. Hopkins and I undoubtedly would 


have to refer back to our principals any matter that looked 
like an agreement. Mr. Margolis agreed that I should do 
that. 

I got in touch with Mr. Moses, and we did proceed to a 
meeting at the Mediation Service. Mr. Margolis, Mr. Col¬ 
vin of the Mediation Service, Mr. Hopkins, Mr. Moses and 
I were there. 

Q. Who is Mr. Colvin? A. Mr. Colvin is a member of the 
staff of Mr. Cyrus S. Ching, head of the Mediation Service, 
as is Mr. Margolis. 

Q. I see. A. Mr. Margolis made a statement that the 
Mediation Service was of course very much disturbed about 
the situation in the captive mines. 

Q. What was the situation? A. The situation on 
202 that date, July 8, was that there was no coal being 
mined in the mines of the so-called captive com¬ 
panies. 

Mr. Margolis said that they were anxious to facilitate 
any settlement that might be possible between the parties; 
that he and Mr. Colvin would be willing to withdraw from 
the conference in order to give Mr. Moses, Mr. Hopkins 
and I an opportunity to discuss the issues privately. All 
of us agreed that that would be desirable. 

Mr. Margolis and Mr. Colvin did withdraw and the con¬ 
ference which ensued was entirely between Mr. Hopkins, 
Mr. Moses, and myself, until such point arrived as we de¬ 
sired to call the Mediation Service people back in. 

At the conference we again explored the possibilities of 
some solution of the union shop problem. Mr. Moses put 
forward again the arguments as to what he considered the 
untenable nature of the union’s position in insisting on the 
unqualified union shop provision, in light of the fact, the 
practical fact, that it no longer had the significance that it 
originally had in coal contracts. 

He also stated to Mr. Hopkins that the insistence of the 
union with respect to the unqualified union shop provision 
was making it impossible for him to sign the contract, in 


170 


view of the fact that counsel for the companies that he rep¬ 
resented had advised that the signing of the contract would 
be in violation of law. 

203 Mr. Hopkins stated that Mr. Lewis had been very 
much interested in the suggestion which had previ¬ 
ously been made for some kind of an exchange of letters 
between the parties. Mr. Moses pointed out that that sug¬ 
gestion had not met with Mr. Lewis’s favor before. Mr. 
Hopkins said he thought that that was partly on account of 
the language employed, and suggested that perhaps we 
would like to submit some further written suggestions for 
an exchange of letters. 

The matter then came to a head, as I recall it, by my 
saying in substance, this: Well, we are all adults here; we 
all know each other; we don’t have to beat around the bush, 
and we are not strangers being brought together by the 
Mediation Service. Isn’t this the sixty-four dollar ques¬ 
tion? That language was actually used. Isn’t this the 
sixty-four dollar question? We are unwilling to sign any¬ 
thing which makes the union shop effective at once, contin¬ 
gent on some later possible decision to the effect that what 
we have done is illegal. You—that is, the union—are un¬ 
willing to sign anything which defers-the effective opera¬ 
tion of the union shop provision until such time as some 
agency of the Government, or court, has said that it is per¬ 
missible. Isn’t that it? 

That is what I said, in substance, and it was agreed be¬ 
tween us that that was the main issue. 

Mr. Moses then stated that he could not sign any- 

204 thing which put the union shop provision into effect 
immediately without qualification. Mr. Hopkins in¬ 
dicated that the policy of the union would not permit them 
to sign anything which did not make the union shop pro¬ 
vision effective immediately, in an unqualified form. 

Mr. Hopkins did reiterate his willingness to enter into 
some such arrangement as the check-off form, which has 
been referred to already in the testimony today. Mr. Mo- 


ses indicated that that would not be acceptable to the com¬ 
panies. 


205 Cross examination 

.* • • * * 

206 Q. That is correct. Now, Mr. Gall, adverting to 
that portion of your testimony on direct in reference 

to the meaning of the representatives of the companies 
and the union in the Statler Hotel on the night of June 24, 
you have detailed it in some completeness, but is it not 
also correct that during the course of those discussions 
that evening, it was developed that the union had made 
very substantial—as they saw it—concessions in the nego¬ 
tiation and drafting of the contract, primarily that of re¬ 
linquishing their request for a shortening of the day from 
eight to seven hours, and relinquishment of their pay for 
double time for Saturdays and Sundays, as such, and some 
other collateral questions ? Isn’t it correct to say that those 
concessions were a part of your discussions, and consid¬ 
ered in light of the over-all discussions had that evening? 
A. There was discussion of all of the matters that you have 
referred to. I would not like to say, Mr. Hopkins, that they 
were related to any discussion of the union shop provision, 
as such. 

Q. It was commingled contemporaneously back 

207 and forth in the period of the discussion? A. It was 
discussed at the same session at which the union shop 

demands were discussed. 

Q. Yes, and it is correct to say that the union did relin¬ 
quish that request for a shortening of the day and the 
double time for Saturdays and Sundays, and any other col¬ 
lateral questions in the making of the contract, is it not? 
A. It is true that the union put forward some demand, that 
is right. 

Q. Those generally are the ones to which I refer, are they 
not? A. That is correct. 
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Q. Now, at the conclusion, or prior to the conclusion of 
that session of the respective parties on that evening, isn’t 
it correct, Mr. Gall, that when the sessions terminated, a 
drafting committee, consisting of Mr. O’Neill representing 
the operators, and Mr. John Owens representing the Mine 
Workers, were designated to actually put in writing the 
wording of the contract for signature the following morn¬ 
ing, June 25? A. I believe that is true, Mr. Hopkins. I 
would like to qualify my answer to this extent only. 

Q. Yes. A. As I have testified, the discussion over the 
union shop issue ended on the note which I have al- 
208 ready indicated, and there was no statement at the 
evening meeting on the 24th on any operators’ part 
that the operators had agreed to the union shop proposal 
That was left open on the evening of the 24th. 

It is true, however, that a drafting committee was ap¬ 
pointed that evening, with the understanding that there 
would be a further meeting the next morning. 

Q. And with respect to representatives having consid¬ 
ered the actual clauses that go into a contract, that draft¬ 
ing committee was to put them together in final definitive 
form the following morning? A. They had not, however, 
considered any language whatever across the table with 
respect to the union shop issue. 

Q. A question was asked you about the issuance of the 
complaint on the day that we were in conference at the 
request of Mediation Service. As a matter of fact, the 
complaint issued and the injunction was filed, I think, dur¬ 
ing the Cyrus Ching conference, isn’t that correct? A. As 
I recall it, that is true. 

Q. Now, Mr. Gall, in reference to the stipulation that has 
been testified about in this hearing and is in the record as 
one of the counsel’s offers of proof, I should like to ask 
you this: Is it not true that as between the parties or the 
representatives of the parties to which yourself and Mr. 
Moses on the one hand were speaking for the complain¬ 
ing companies, and myself speaking for the union, that 
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209 there was a complete understanding that that stip¬ 
ulation was not in the nature of an amendment to 
the contract that was signed, is that correct? 

• ••••••••• 

211 The Witness: That is correct. 

By Mr. Hopkins: 

Q. Mr. Gall, one other question, please. Is it not likewise 
true that as between the parties enumerated that the stip¬ 
ulation, so far as the rights of the parties ran, reserved as 
between the parties their respective legal rights of appeal 
and review, and that the complaint agreed upon between 
the parties, so far as their rights ran, should take the usual 
and normal procedure provided by statute and the rules 
and practices of the Board, until this cause shall have been 
processed to a final conclusion ? A. The stipulation so pro¬ 
vides, and was entered into in good faith. 

Q. That was the understanding of the parties, is that 
correct? A. That is correct. 

Trial Examiner Ringer: Are you referring to 

212 this contemporaneous document that was signed at 
the same time as the contract? 

Mr. Hopkins: Yes, sir. 

Trial Examiner Ringer: That is in evidence, is it not? 
Mr. Hopkins: Yes, sir. 

Trial Examiner Ringer: You said something about offer 
of proof. It was admitted. 

Mr. Hopkins: I meant to say it was admitted in evidence, 
Mr. Examiner. 

Trial Examiner Ringer: I see. I just want to be clear 
that you are referring to the same thing I thought you were. 
Mr. Hopkins: Yes, that is correct. 

Trial Examiner Ringer: All right. Proceed. 

By Mr. Hopkins: 

Q. Mr. Gall, adverting again, if you will, to the night of 
June the 24th, after the meeting with respect to representa- 
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tives of the parties, and the designation of Mr. O’Neill and 
Mr. Owens as the drafting committee, it is a fact, is it not, 
that the following morning, in accordance with the agree¬ 
ment or instructions that they had received on that night, 
that they drafted the 1948 agreement that did contain the 
union shop by reference to its extension from the 1947-1941 
agreement? A. I cannot testify of my own knowledge with 
respect to that. I was not present at the session on the fol¬ 
lowing morning. 

213 Q. Well, you are aware, are you not, as a matter of 
fact, that the contract that was signed by all the com¬ 
panies, except the captive mines, did so contain that union 
shop provision by reference on the morning of June 25? 
A. Yes, sir. 

Q. And the contract that was executed by Mr. Moses in 
behalf of the complaining companies and upon authoriza¬ 
tion of the other companies, in your presence, on July 13, 
of this year, likewise contained the same sections with ref¬ 
erence to the union shop by extension through the 1947 and 
1941 agreement, just as was contained in the agreement 
signed by the other companies? A. It did. 

• ••••••••• 

217 Mr. Sachs: Mr. Examiner, reference has been 
made to the testimony which we intended to adduce 
from one Joseph E. Moody, who can not be present today. 

Counsel for respondents has very kindly consented to 
agree to stipulate that if Mr. Moody were present the fol¬ 
lowing would be his testimony, and I would like to read it 
at the present time. 

Trial Examiner Ringer: You may proceed to do so. 

Mr. Sachs: Before I begin, however, I would like to pro¬ 
pose that we all so stipulate that at a meeting on the morn¬ 
ing of Thursday, June 24,1948, Mr. Joseph E. Moody, Mr. 
O’Neill, Mr. Love and Mr. Campbell were among the rep¬ 
resentatives of the operators meeting with Mr. Lewis, Mr. 
Owens and Mr. Tetlow. Is that right? 

Mr. Hopkins: That is right, and I will so stipulate. 




• •• •• >,.»<• .• 
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Mr. Sachs: There is some reference to it, but it is not 
at the beginning. 

Mr. Hopkins: That is so stipulated. 

Trial Examiner Ringer: Stipulation approved. 

Mr. Sachs: This is the subject matter that Mr. Moody 
would testify to: 


219 Mr. Lewis and his associates complained that they 
had gone to great length over a long period of time to 

obtain that clause in the United Mine Workers’ contract, 
and anything in the contract that might seem to qualify it, 
would tend to weaken the contract, and the Union’s position 
both with the operators and their own membership. 

It was pointed out that, and I think Mr. Hopkins will 
agree that this is what was pointed out on behalf of the 
Union. 

Mr. Hopkins: Right. 

Mr. Sachs: 1. No one had been denied employment be¬ 
cause of the inclusion of the clause. 

2. In accordance with the rules of the union no one could 
be denied employment under that clause except by approval 
of the executive committee of the Union. 

Mr. Hopkins: Interrupting there. It will be stip- 

220 ulated agreed that was in reference to the note con¬ 
tained in reference to the explanatory memorandum 

on the 1941 contract. 

Mr. Sachs: I agree to that. 

Trial Examiner Ringer: Approved. 

Mr. Sachs: 3. The inference was that this would not be 
forthcoming. 

4. This clause had been in the contract during the past 
year and that there had been no complaints during that 
period of time concerning its application by anyone. 

5. The Union and the workers understood the practical 
application of this clause. 

6. There was no question but that the Mine Workers 
would retain their membership in the United Mine Workers 
of America. 
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7. There was no objection to the union shop as such on 
the part of the employers, and therefore our arguments 
were on a technicality. 

That is the complete statement. 

Trial Examiner Ringer: Is that agreeable to all parties 
that the stipulation offered be approved! 

Mr. Hopkins: That is stipulated. Of course that is 
what Mr. Moody would testify. 

Trial Examiner Ringer: He would testify to that effect! 
Mr. Hopkins: It is agreed. 

221 Trial Examiner Ringer: The stipulation is ap¬ 
proved. 


231 Mr. Sachs: General Counsel rests. 

Trial Examiner Ringer: Now I just want to be 
entirely clear here. Are you resting with respect to all of 
the allegations in the complaint! 

Mr. Sachs: Yes, sir. 

Trial Examiner Ringer: All right, proceed. 

Mr. Hopkins: Mr. Examiner, let me make a preliminary 
statement for the clarification of the position of the respon¬ 
dents. 

The respondents are prepared to go forward now with 
the introduction of certain documentary evidence which I 
think can be taken care of, can be entered by stipulation 
as to the facts. 

Respondents may want to go beyond that, but we would 
like to reserve, with the Examiner’s indulgence, in order 
that we may more strongly study the record as it has been 
made and determine what additional witnesses or addi¬ 
tional evidence the respondents desire to present. 

So, without going into that, may I now proceed to intro¬ 
duce documentary evidence! 

Trial Examiner Ringer: Certainly, use whatever order 
you want to follow. 

Mr. Hopkins: In the first place, I would like to have 
marked as Respondents’ Exhibit No. 2 constitution of the 




International Union, United Mine Workers of 

232 America, Washington, D. C., adopted at Cincinnati, 
Ohio, September 19, 1944. 

It is offered in duplicate, and as I understand, counsel 
for the General Counsel have stipulated these are accurate 
eopies and do not offer any objection to the admission of 
the document. 

Mr. Barban: That is correct. 

Trial Examiner Ringer: Admitted. 

(The document referred to, previously marked Respon¬ 
dents’ Exhibit No. 2 for identification, was received in evi¬ 
dence.) 

Mr. Hopkins: Just one second. It is admitted that this 
is the present constitution now in effect, and I am making 
the averment for the record there is no subsequent consti¬ 
tution. 

Mr. Barban: If you say so, I will take your word for it. 
Mr. Hopkins: There has been no other. 

Trial Examiner Ringer: Not only would you take his 
word for it, but you will concede it? 

Mr. Barban: I see no reason for his stipulating that He 
is offering that as the constitution of the United Mine 
Workers of America and I have no objection. 

Trial Examiner Ringer: Well, it is admitted. 

Mr. Hopkins: Well, I don’t want there to be any 

233 impression in the Examiner’s mind, or on the record 
that there is any doubt about its authenticity, If 

there is I would have to undertake to offer proof on the 
point. 

Mr. Sachs: I can assure Mr. Hopkins I do not think 
there is another constitution. 

Mr. Hopkins: As long as it is clear on the record. 

I do not think there would he the slightest question unless 
yon raised it. 

I will ask the Reporter to take the exhibits and mark 
them for the record. 
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We next offer for the record, Mr. Examiner, certain ex¬ 
cerpts from the official proceedings of the 39th Convention 
of the United Mine Workers of America, Washington, D. C., 
Convention held in Atlantic City, New Jersey, from October 
1 to 4,1946. 

In order not to unduly encumber the record with this 
voluminous document I think it will be understood and 
agreed to and stipulated by counsel for the General Counsel 
that the matter appearing on page 417 in reference to the 
report of the scale committee, the remarks of the Chairman, 
Mr. Marks, submitting a resolution to the Convention and 
the report itself of the scale committee on page 418, the 
previous matter beginning on page 417, down to what is 
designated No. 3 on page 418, is offered together with 
234 the closing paragraph on page 419 entitled “Conclu¬ 
sion,” together with the names of the members sub¬ 
mitting the report and the motion of the committee secre¬ 
tary for the adoption of the report, found on page 419 with 
the statement made in support of the resolution by Secre¬ 
tary Kennedy, then being International Secretary and 
Treasurer of the United Mine Workers of America on page 
422, and in order not to take the full page in he states: 

“Now in the first part of the report we reaffirm our policy 
with respect to the creation of a National Policy Committee 
composed of the International officers, the International 
Executive Board, the officers of the respective Bituminous 
Districts, together with the committee man or men from 
rank and file elected in the various districts to represent 
the views of the men, in so far as detailed information is 
concerned with respect, not only to the report, but with 
respect to the resolutions that are in this report and that 
have been submitted to the Convention.” 

And in addition thereto a statement by Mr. Kennedy on 
page 423 in support of the resolution creating a policy com¬ 
mittee as follows: 

“Then we go a little further and we add this: 1 And the 
consolidation of all benefits accruing from the present 
agreements.’ ” 
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In other words, whatever benefits of a tangible na- 

235 ture that accrue from present agreements, either na¬ 
tional or district, we propose that they shall be con¬ 
tinued and improved upon, if possible in the joint negotia¬ 
tions. 

The other matter requested to be inserted in the stipula¬ 
tion as an excerpt from the proceedings referred to is that 
on page 425 headed “Vice President O’Leary,” which 
reads as follows: 

“There seems to be an overwhelming sentiment to close 
debate and vote on this question. I would like to talk on 
this myself but the will of the Assembly must be recognized 
by the Chair. Therefore all in favor of the committee’s 
report will rise to your feet. 

“The report of the scale committee was adopted by unan¬ 
imous rising vote.” 

That portion which I have not read but referred to is on 
page Nos. 417 to 419, part on page 418 and part on page 
419, and I should like to have consent to have it copied 
into the record rather than read it in order to avoid filing 
this voluminous document. 

It is subject to counsel’s checking the accuracy of what 
I have stated. 

I understand they would stipulate as to that. 

Trial Examiner Ringer: May I ask if the reporter is 
willing to include that for the record? 

The Reporter: Yes, sir. 

236 (The matter referred to from pages 417, 418 and 
419 of the proceedings of the 39th Convention of the 

United Mine Workers of America is as follows:) 

Report of Committee on Scale 

Committee Chairman Marks: Mr. Chairman and fellow 
delegates: The Scale Committee has considered very thor¬ 
oughly all of the resolutions printed in the book and hun¬ 
dreds of resolutions that are not printed in the book. 





Many delegates may think that we ought to specifically 
mention each and every resolution on scale, which would be 
an impossibility. We have over 1,200 in the book alone, 
and many of these resolutions cover the same subject mat¬ 
ter and many of them are related to each other in one way 
or another. 

The Scale Committee has made up a report to present 
to this convention this morning which we think the conven¬ 
tion should adopt and let the parties authorized by this 
report carry on the scale negotiations. In the past two 
or three conventions the Scale Committee’s report has been 
accepted, and we believe this report should be beneficial to 
the United Mine Workers of America. 

If we laid every demand open that is contained in these 
resolutions the newspapers and the operators would use 
that to their advantage and against the interests of the 
United Mine Workers of America. 

237 The report that we are about to submit to the con¬ 
vention gives us an opportunity, or gives the Policy 
Committee and the Negotiating Committee an opportunity 
to handle every demand that was made by the local unions 
in their resolutions printed in the report and also that were 
not printed in the report. 

We believe that the delegates should accept this report 
of the committee unanimously, and we now take pleasure in 
submitting it to the convention. 

Secretary Brennan of the Scale Committee. 

Committee Secretary Brennan submitted the following 
report: 

Report of Scale Committee 

We, the members of your Scale Committee, have carefully 
examined all resolutions forwarded to this convention bear¬ 
ing upon wage scale matters, and we hereby recommend the 
following as a substitute for all such resolutions: 

A. In order to effectuate the wage policies of this con¬ 
vention a National Policy Committee shall be established. 
This National Policy Committee, provided for herein, shall 
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be clothed with authority to deal with all matters in the 
making of the next basic wage agreement. 

The National Policy Committee shall be composed of the 
International Officers, the International Executive Board, 
the Executive Officers of each bituminous district and 
238 an additional number of District Wage Scale Com¬ 
mittee members by the respective district, as set 
forth in the following paragraphs: 

District 2—Four Committeemen 
District 3—Two Committeemen 
District 4—Three Committeemen 
District 5—Four Committeemen 
District 6—Four Committeemen 
District 8—One Committeeman 
District 11—Two Committeemen 
District 12—Four Committeemen 
District 13—One Committeeman . 

District 14—One Committeeman 
District 16—Two Committeemen 
District 17—Four Committeemen 
District 19—Three Committeemen 
District 20—Three Committeemen 
District 21—Two Committeemen 
District 22—Two Committeemen 
District 24—One Committeeman 
District 27, One Committeeman 
District 28—Two Committeemen 
District 29—Four Committeemen 
District 30—Three Committeemen 

1. The wage agreement made with the government and 
known as the ‘‘Krug-Lewis Agreement,” affecting the bitu¬ 
minous coal industry with the mines under government op¬ 
eration, is recognized as a temporary agreement, affecting 
the bituminous coal industry with the mines under govern¬ 
ment operation, is recognized as a temporary agreement. 
This agreement is national in character and like the agree- 
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ment which it superseded, was of national scope, and we 
therefore declare for the continuation and improvement, 
through the medium of collective bargaining, of a basic 
National Wage Agreement for the bituminous indus- 

239 try. This declaration of policy is made after full 
consideration of the facts growing out of the recent 

conference held between the government, the representa¬ 
tives of the bituminous coal operators and the United Mine 
Workers of America which started in Washington, Wednes¬ 
day, September 11, 1946. At that conference divergent 
views were expressed by the bituminous coal operators, and 
the suggestions of Admiral Morell were at variance with 
the policies of the United Mine Workers. Consequently, 
our reaffirmation by this convention for a National Bitu¬ 
minous Wage Agreement. 

2. Many basic improvements are necessary in the present 
agreement now covering the bituminous mining industry. 
We therefore recommend that the National Policy Com¬ 
mittee created by this convention at the proper time to be 
decided upon by the aforesaid National Policy Committee, 
shall institute negotiations for a new National Agreement. 
The Policy Committee shall make proposals providing for: 
improvement in the health and welfare fund; the proper 
adjustment of the matter affecting supervisory, technical 
and clerical employees; increase of wages and reduction of 
hours affecting all classifications of inside and outside em¬ 
ployees; adjustment of vacations, holiday and severance 
compensation; improvements and compliance with min¬ 
ing, workmen’s compensation and occupational disease 
laws; adjustment and intra-district and inter-dis- 

240 trict differentials and elimination of all inequities 
affecting classification and compensation; elimination 

of inequities and abuses of existing fining and penalty pro¬ 
visions of basic and collateral agreements; adjustment of 
all matters incident to unilateral interpretations of existing 
agreement; and consolidation of all benefits accruing from 
the present agreements. 
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Conclusion 


Your Scale Committee believes that the adoption of this 
policy, which, in reality, was the same policy pursued pre¬ 
vious to the making of the present agreement, is sound and 
constructive and will best protect and advance the interests 
of the mine workers of this country. All matters of any 
moment or concern to our people are covered completely, 
and on this basis the policy and negotiating committees 
will be able to follow and pursue a course of action that will 
be effective in promoting the welfare of the membership 
of the United Mine Workers of Ajmerica. 


James Mark, Chairman 
District 2 

Mart F. Brennan, Secretary, 
District 7 
John T. Jones, 

District 16 
Hugh White, 

District 12 
George J. Titler, 

District 29 

241 Michael Kosik, 
District 1 
C. F. Davis, 

District 31 
Henry Allai, 

District 14 
Louis Austin, 

District 11 
William Hynes, 

District 4 
Ed. J. Morgan, 

District 23 

Joseph T. Kershetsky, 
District 9 
John Hatton, 

District 24 
David Fowler, 

District 21 


W. F. Minton, 
District 28 
Frank Hefferly, 
District 15 
Abe Vales, 

District 19 
William Blizzard, 
District 17 
Thomas Rea, 

District 8 

James P. Agenessen, 
District 13 
Sam Caddy, 

District 30 
Sam Nicholls, 
District 10 
Houston Martin, 
District 22 
John Owens, 

District 6 
W. A. Boyle, 

District 27 
Frank Hughes, 
District 3 
Joseph Yablonski, 
District 5 
William Mitch, 
District 20 
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Committee Secretary Brennan: I move the adoption of 
the committee’s report. 


Mr. Sachs: There is no objection. 

Trial Examiner Ringer: May I ask, Mr. Hopkins, just 
to clarify it in my own mind at the moment at least, in gen¬ 
eral, what purpose do you have in mind that this has any 
bearing on the issue? 

I am not asking that you go into detail, but make that 
clear to me at this time. 

242 Mr. Hopkins: I will be very glad to. The purpose 
is to show the chain of authority from which stems 

the right to negotiate a contract such as has been testified 
herein 1948 and 1947. 

I offer this to show that it is not only the policy but it is 
the custom and requirement under the organization itself 
and under its contract and under its constitution. Its scale 
and policy conventions will show it is composed of repre¬ 
sentatives from all of the mines in addition to representa¬ 
tive officers, so as to take into account all the requests, 
demands and suggestions and resolutions of advice that 
come from the men themselves looking toward the negotia¬ 
tion of new agreements, and it is to lay the proper chain 
of authority, and I therefore offer this resolution. 

Mr. Barban: No objection. 

Trial Examiner Ringer: There being no objection Re¬ 
spondents’ Exhibit No. 3 is admitted. 

(The document referred to was marked Respondents’ 
Exhibit No. 3 and received in evidence.) 

Mr. Hopkins: We will mark carefully the portions re¬ 
ferred to and give the reporter the benefit of the printed 
copy. 

Mr. Barban: I do not understand it is an exhibit. 

Mr. Hopkins: It isn’t an exhibit, but the excerpts are 
merely offered for what they are worth. 

243 Trial Examiner Ringer: You are not offering that 
as an exhibit? 
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Mr. Hopkins: No, sir; they being contained in a very 
large bound volume it would encumber the record. 

Mr. Barban: I would like to ask Mr. Hopkins if there 
is any other purpose for offering it. 

Mr. Hopkins: That is the primary purpose and it runs 
also to support the allegation which was contained in the 
Respondents ’ answers here as they relate to various 
changes in the set-up. They would tend to support the alle¬ 
gations made in our pleadings. 

Mr. Barban: Unless we know specifically the purpose 
for which this is being offered, since it is a document pre¬ 
pared by the Union, it leaves us without the chance of going 
into proper rebuttal if necessary. 

We don’t know what argument he is going to make. 

Trial Examiner Ringer: Nobody knows what arguments 
are going to be made on this. I have admitted that, gen¬ 
tlemen, and it has been read into the record- Proceed. 

Mr. Hopkins: We have offered for the record Exhibit 
No. 3 which we understand counsel for the General Counsel 
has stipulated or will stipulate in general as being the ac¬ 
tion of the National Policy Committee, and that with the 
excerpts from the proceedings just read into the record 
shows the action taken by the Policy Committee on 
244 the 20th of May this year. As I understand they are 
not offering any objection and I can read it or state 
the substance to the Examiner. 

Trial Examiner Ringer: If you are offering it as an 
exhibit I don’t think you would need to read it. 

Mr. Hopkins: No, we offer it as our exhibit No. 3 and 
ask the reporter to mark it. It is in duplicate. 

Mr. Barban: There are no objections to Respondents’ 
Exhibit No. 3. 

Trial Examiner Ringer: Admitted. 


256 Mr. Hopkins: Mr. Examiner, we also find on page 
153 an omission that we think should be corrected, 
and I would like to make the proper motion so to do. The 
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question was being propounded by myself to Mr. Moses, the 
then witness, and he was asked—the last question at the 
bottom of page 153—as follows: 

“And, as a matter of fact, you know, do you not, as a 
matter of public knowledge, that the petition for injunction 
was withdrawn? ’ ’ 

The witness answered “yes,” but the reporter, appar¬ 
ently inadvertently, omitted the answer. We would like to 
move that the record be corrected so as to show the affirma¬ 
tive reply to that question by the witness Moses. 

Mr. Sachs: No objection. 

Trial Examiner Ringer: It is so ordered. 

257 Mr. Hopkins: Then, Mr. Examiner, adverting to re¬ 
spondents original answer, on page 2 thereof, section 3 

of the motion, in which respondents aver and raise the ques¬ 
tion of unconstitutionality of section 8(a)32 of the Act, we 
would like to move that the record now show that that sec¬ 
tion of the answer, section of the motion, is amended by 
inserting the word “first” before the word “fifth” on the 
third line of the third section, so as to read: “in violation 
of the first, fifth and thirteenth amendments,” etc. We 
so move. 

Mr. Sachs: What page is that? 

Mr. Hopkins: Page 2 of our answer, section 3 of the 
motion. 

Mr. Sachs: You want it to read “first, fifth and thir¬ 
teenth”? 

Mr. Hopkins: Yes. 

Mr. Sachs: I have no objection. 

258 Trial Examiner Ringer: There being no objec¬ 
tion, the amendment of the answer on page 2, as re¬ 
quested, is granted. 

Mr. Hopkins: Then it is clear, I take it, Mr. Examiner, 
that under the amendment as amended it is carried forward 
in our answer as applicable to the amended complaint, we 
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having obtained permission to adopt certain portions of our 
answering motion to the amended complaint as filed. 

Trial Examiner Ringer: That was understood, and to 
avoid any uncertainty it is now approved and so ordered. 

261 Mr. Hopkins: Mr. Examiner, on Thursday morn¬ 
ing at the opening of the hearings in this case, re¬ 
spondents were asked to state their position in answer to 
the amended complaint that had been filed that day. We 
proceeded so to do, beginning on page 12 and running 
through part of page 15. We were asked by the Examiner 
and counsel for the General Counsel at that time, and there¬ 
after, whether or not that constituted the substance of our 
answer, or whether we were desirous of adding thereto. At 
that time we stated that it was the substance of our answer, 
together with the applicability of appropriate sections of 
the original answer as filed, and that we might have addi¬ 
tional answers to plead in response to the amended com¬ 
plaint. We state for the record now that the answer as 
made to the amended complaint on Thursday, July 22, to¬ 
gether with the appropriate sections of the amended answer 
and the amended motion, constitute the respondents ’ an¬ 
swer, and each of them, to the amended complaint for the 
purposes of the record, in order not to leave the matter 
open. We want to make that statement and let it be requi¬ 
site to satisfy the rules, rather than a written amended 
answer as such. 

Trial Examiner Ringer: Will you read that statement, 
Mr. Reporter? 

262 (The reporter read the statement by Mr. Hopkins 
as above recorded.) 

Trial Ex amin er Ringer: The thing that I am not quite 
clear about, you say “together with the provisions of the 
amended answer.” 

Mr. Hopkins: The word “amended” there should be 
stricken. It should be “sections of the answer.” 
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Trial Examiner Ringer: It is not the amended motion 
here either, because that is not in writing. You have not 
made an amended motion to dismiss. 

Mr. Hopkins: That is correct Take out the 11 amended ’ * 
before the “motion’’ too. 

Trial Examiner Ringer: There is no inclination on the 
part of anyone to insist on a written answer, is there? 

Mr. Sachs: No, sir. 

Trial Examiner Ringer: It is approved. The correction 
will be made. Proceed. 

Mr. Hopkins: With the amendments and motions that 
have just been entered into the record under the approval 
of the Examiner, the respondents, and each of them, are 
now prepared to say, and do say, that they rest their case 
in toto. 


268 Mr. Sachs: I would like to offer the following 
stipulation: 

It is stipulated that the Executive Secretary of the Na¬ 
tional Labor Relations Board, if called, would testify that 
he has examined the records of the National Labor Rela¬ 
tions Board, and that those records disclose that no peti¬ 
tion has been filed by the United Mine Workers of America 
for an election under section 9(e) of the Act. 

Mr. Hopkins has some further comment on that, I be¬ 
lieve. 

269 Mr. Hopkins: We stipulate that the witness, if 
called, would so testify, and our stipulation is con¬ 
fined to that alone. We would, and do, object to the accept¬ 
ance of sueh evidence into this record, as being immaterial 
to the issues involved, and would move that it be not ad¬ 
mitted in evidence as such. 

Trial Examiner Ringer: As I understand it, Mr. Hop¬ 
kins, you are stipulating to the fact, while objecting to any 
use being made of it in the discussion in this case? 

Mr. Hopkins: Yes. sir. 
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Trial Examiner Ringer: The stipulation will be ap¬ 
proved and the use to be made thereof will be determined in 
the intermediate report, whether to use the stipulation or 
not, depending upon the approach taken to such stipulation 
as a matter of law. 


270 Mr. Hopkins: We have one more matter for the 
record, Mr. Examiner. We wish to renew our motion 
to dismiss the complaint upon the grounds stated in the 
Motion as amended, and upon the additional ground that 
the evidence now in this case is insufficient to sustain or 
support the charges, or any of them. 

Trial Examiner Ringer: That motion will be taken under 
reservation at this time, since it involves the legal ques¬ 
tion of this case, and will, of course, be passed upon in the 
intermediate report, at least as to all matters except the 
constitutionality of the agency to determine the case itself. 


EXHIBITS. 

General Counsers Exhibit No. 1-A. 

282 UNITED STATES OF AMERICA 

NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST LABOR ORGANIZATION OR 

ITS AGENTS 

1. Pursuant to Section 10(b) of the National Labor Rela¬ 
tions Act, the undersigned hereby charges that Interna¬ 
tional Union, United Mine Workers of America and John 
L. Lewis, President of said union at Washington, D. C. have 
engaged in and (are) engaging in unfair labor practices 
within the meaning of Section 8(b) subsections (1) (A), (2) 
and (3) of said Act, in that: (Recite in detail in paragraph 
2 of the basis of the charge. Be specific as to names, ad¬ 
dresses, plants, dates, places, and other relevant facts). 
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2. The facts are stated in the affidavit of Harry M. Moses 
attached hereto. 

National Labor Relations Board 

Docket No. 5-CB-14 General ConnsePs 

Official Exhibit No. 1-A. 

Disposition—Received. 

In the matter of United Mine Workers, et al. 

Date—7/22/48 Reporter—Smith 

No. Pages—21 

The undersigned further charges that said unfair labor 
practices are unfair labor practices affecting commerce 
within the meaning of said Act, 

3. Name of Employers Companies listed in paragraph 
numbered 2 of attached affidavit. 

4. Location of plant involved See par. No. 2 of at¬ 
tached affidavit Employing.(Number of workers). 

5. Nature of business Mining of bituminous coal. 

6. (Paragraphs 6, 7, and 8 apply if the charge is filed by a 
labor organization) The labor organization filing this 
charge, hereinafter called the union, has complied with Sec¬ 
tion 9(f) (A), 9(f) (B) (1), and 9(g) of said Act as amended, 
as evidenced by letter of compliance issued by the Depart¬ 


ment of Labor and bearing code number. The finan¬ 

cial data filed with the Secretary of Labor is for the fiscal 
year ending. A Certificate 


has been filed with the National Labor Relations Board in 
accordance with Section 9(f) (B)(2) stating the method 
employed by the union in furnishing to all its members 
copies of the financial data required to be filed with the 
Secretary of Labor. 

7. Each of the officers of the union has executed a non¬ 
communist affidavit as required by Section 9(h) of the Act. 

8. Upon information and belief, the national or interna¬ 
tional labor organization of which this organization is an 
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affiliate or constituent unit has also compiled with Section 
9(f), (g), and (h) of the Act. 

John C. Galt- 

Gall, and Lane 
Commonwealth Building, 
Washington, D. C. 

Executive 1776 

By John C. Gall 
(Signature of representative or 
person filing charge) 

Counsel for Employers 
(Title or office, if any) 

Do Not Write in This 
Space 

Case No. 5-CB-14 
Date filed 7/2/48 
9(f), (g), (h) cleared 

Subscribed and sworn to before me this 2 day of July 
1948, at Washington, D. C. as true to the best of deponent’s 
knowledge, information and belief. 

My Commission Expires October 14,1952. 

Ann Marie Munzert, 

Notary Public 

(Submit original and four copies of this charge) 

283 State op New York, 

County of New York , ss: 

Harry M. Moses, being duly sworn, deposes and says: 

1. That he is the President of the H. C. Frick Coke Com¬ 
pany, Pittsburgh, Pennsylvania. 

2. That for purposes of collective bargaining with the 
United Mine Workers of America upon the terms and pro¬ 
visions of a labor agreement to succeed the National Bitu- 
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minous Coal Wage Agreement of 1947, he is, and at all 
times mentioned herein has been, the duly authorized rep¬ 
resentative of the following companies, each operating a 
bituminous coal mine or mines at the indicated location: 


Company 

Jones & Laughlin Steel 
Corporation 

Bethlehem Collieries Corporation 

Minds Coal Mining Corporation 
Republic Steel Corporation 

Standard Fire Creek Coal Com¬ 
pany 

Buckeye Coal Company 

Youngstown Mines Corporation 

Olga Coal Company 

284 Armco Steel Corporation 

Wheeling Steel 
Corporation 

Consumers Mining Company 

Inland Steel Company 

Weirton Coal Company 

Crucible Steel Company of 
America 

H. C. Frick Coke Company 

United States Coal and Coke 
Company 

Geneva Steel Company 

Tennessee Coal Iron and Railway 
Co. 


Location of Mines 

Pennsylvania and West 
Virginia 

Pennsylvania and West 
Virginia 

West Virginia 

Pennsylvania, Ken¬ 
tucky and Alabama 

West Virginia 

Pennsylvania 
West Virginia 
West Virginia 
West Virginia 
Ohio 

Pennsylvania 

Ketucky 

Pennsylvania 

Pennsylvania 

Pennsylvania 

West Virginia and 
Kentucky 

Utah 

Alabama 



193 


Said companies produce annually 60 million tons of coal, or 
10% of the national production. The coal so produced is 
used in the production of iron and steel by the nation’s ten 
principal iron and steel manufacturing companies compos¬ 
ing 85% of the production of that industry. 

3. That he is informed and believes that each of the com¬ 
panies above listed produces substantial quantities of bitu¬ 
minous coal which is shipped by them in interstate com¬ 
merce, and that each of the above-listed companies pur¬ 
chases substantial quantities of supplies and materials 
shipped to them in interstate commerce. 

4. That he is informed and believes that the United Mine 
Workers of America is collective bargaining representa¬ 
tive for miners employed by each of the above-listed com¬ 
panies. 

5. That on April 30, 1948, John L. Lewis, President of 

the United Mine Workers of America, by letter noti- 
285 fied each of the signatories to the National Bitumi¬ 
nous Coal Wage Agreement of 1947, (a copy of 
which agreement is attached hereto as Exhibit A and made 
part hereof), including each of the above-named companies, 
that a conference would convene in Washington, District of 
Columbia, on May 18,1948 for the purpose of negotiating a 
collective bargaining agreement to succeed the National 
Bituminous Coal Wage Agreement of 1947. A copy of said 
notice is attached hereto as Exhibit B and made part here¬ 
of. 

6. Said conference convened on May 18, 1948, and was 
adjourned on May 19, 1948 over a dispute as to the right 
of participation therein of the representative of certain 
employers, to wit, the Southern Coal Producers’ Associa¬ 
tion. 

7. On or about June 4, 1948, the District Court of the 
United States for the District of Columbia in Civil Action 
No. 2141-48, issued an order requiring the United Mine 
Workers of America and John L. Lewis, its President, to 
permit the Southern Coal Producers’ Association to par- 
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ticipate in negotiation of a labor agreement with represen¬ 
tatives, including affiant, of other employers in the bitumin¬ 
ous coal industry. 

8. On June 7, 1948, a conference for the purpose of ne¬ 
gotiating a collective bargaining agreement to succeed the 
National Bituminous Coal Wage Agreement of 1947, Ex¬ 
hibit A hereto, was convened in Washington, D. C., as a 
result of said order. 

9. In conference on June 9, 1948, the representatives of 
the bituminous coal operators, including the affiant acting 

on behalf of the aforementioned companies, pre- 
286 sented to the United Mine Workers of America a 
written statement of their proposals for a collective 
bargaining agreement, including therein a statement as to 
modification of the union shop provision contained in the 
National Bituminous Coal Wage Agreement of 1947; as 
follows: 

“Our present contract contains a union shop provision. 
Because of the Labor-Management Relations Act, 1947, 
this provision cannot be carried into the new agreement 
without first following the requirements of the law. This 
means that before any such clause can be made effective, 
the National Labor Relations Board must certify that at 
least a majority have voted to authorize the union to make 
such an agreement. The operators, however, are willing 
to insert into the contract a union shop provision to be¬ 
come effective when and to the extent permitted by law.” 

The union shop provision of the 1947 Agreement, Exhibit A 
hereto, thus referred to, is contained in the second para¬ 
graph thereof and is as follows: 

“It is further agreed that as a condition of employment 
all employees shall be, or become, members of the United 
Mine Workers of America, except in those exempted classi¬ 
fications of employment as hereinafter provided in this 
agreement.” 
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10. The conferences continued through June 14, 1948, at 
which time they were adjourned without agreement being 
reached. 

11. On June 19, 1948, acting pursuant to authority in 
him vested by the Labor Management Relations Act, 1947, 
the President of the United States by Executive Order 
9970 created a Board of Inquiry to investigate the dispute 
between the bituminous coal mine operators and the United 
Mine Workers of America. 

12. On June 22, 1948, collective bargaining conferences 
between the operators and the United Mine Workers of 
America resumed, the affiant continuing, as at all times 
pertinent herein, to represent the aforementioned com¬ 
panies in said conferences, which continued through June 
25,1948. 

13. Upon information and belief, on Wednesday, June 
23, 1948, there was appointed from the committee of 

287 representatives of employers a subcommittee of 
three persons, consisting of Messrs. Charles O’Neill, 
George H. Love and George F. Campbell, and not includ¬ 
ing affiant, to meet with a Union subcommittee for the pur¬ 
pose of negotiations. The result of negotiations by the 
subcommittees on that day was a final demand by Lewis 
for a wage increase of one dollar per day and an increase 
in the Welfare Fund royalty from 10 cents to 20 cents per 
ton. 

14. Upon information and belief, on Thursday, June 24, 
1948, the employers’ subcommittee of three was increased 
to four with the inclusion of Mr. Joseph E. Moody, and as 
so constituted twice conferred with the Union subcom¬ 
mittee and repeated the operators’ request that any pro¬ 
posed agreement contain not an absolute union shop pro¬ 
vision, but a contingent union shop provision as mentioned 
in paragraph 9 hereof. The Union subcommittee refused 
this request and adhered to its position that although all 
other provisions of the new contract had been agreed upon 
it would not sign a contract unless it carried forward with- 
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out qualification the union shop provision of the 1947 
Agreement, Exhibit A hereto. 

15. On Friday, June 25, 1948, the United Mine Workers 
of America continued to refuse to make any change in the 
union shop provision it was demanding, and maintained 
adamantly the position that it would not sign a collective 
bargaining agreement without such provision, even though 
all other terms of the proposed contract were agreed to, 
and even though the employers were willing to agree to the 
aforesaid contingent union shop clause. Affiant informed 
the other representatives of employers of the unwilling¬ 
ness of the companies represented by affiant to sign the 
proposed draft of contract because of its union shop pro¬ 
vision. Representatives of coal operators, other than those 
represented by affiant, accepted the demand of the United 

Mine Workers of America and executed the National 
288 Bituminous Coal Wage Agreement of 1948, a copy 

of which is attached hereto as Exhibit C and made 
part hereof. 

16. Affiant stated to the representative of the United 
Mine Workers of America, John L. Lewis, that the com¬ 
panies above mentioned and represented by affiant would 
accept all the provisions of that agreement except the 
union shop provision, and proposed a modification of that 
provision to comply with the requirements of law. John 
L. Lewis rejected that proposal and insisted that any col¬ 
lective bargaining agreement between the United Mine 
Workers of America and any one of the companies repre¬ 
sented by the affiant would have to be identical with that 
attached hereto as Exhibit C, including the union shop 
provisions contained therein. 

17. On Monday, June 28,1948, the affiant again conferred 
with John L. Lewis and on behalf of the companies repre¬ 
sented by affiant again offered to make a contract identical 
with that attached hereto as Exhibit C except for the union 
shop provision, which affiant proposed should be modified 
in accordance with law directly or by an exchange of let- 
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ters. John L. Lewis insisted upon the wording of the 1948 
Agreement, Exhibit C hereto. He said he would consider 
further the possibility of an exchange of letters. 

18. On Wednesday, June 30, 1948, affiant had a further 
conference with John L. Lewis, in New York City, and 
again offered to agree to all provisions of the 1948 Agree¬ 
ment, Exhibit C hereto, subject to an appropriate exchange 
of letters to satisfy requirements of law relating to the 
union shop provision. The result of this conference was 
a meeting of counsel on Thursday, July 1, 1948. Upon in¬ 
formation and belief the discussion of counsel was unpro¬ 
ductive of any solution of the matter. The Union still in¬ 
sists upon the union shop provision without compliance 
with the National Labor Relations Act, as amended, and 
maintains its position that the Union will not sign a collec¬ 
tive bargaining agreement with any of the companies 

289 represented by affiant without the union shop pro¬ 
vision contained in Exhibit C attached hereto. 

19. At all times herein mentioned the United Mine Work¬ 
ers of America and John L. Lewis, President of said union, 
have refused, and now refuse, to make any collective bar¬ 
gaining agreement with any of the aforementioned com¬ 
panies represented by the affiant unless such agreement 
contains the unconditional union shop provision contained 
in the National Bituminous Coal Wage Agreement of 1947 
and quoted above at paragraph 9 of this affidavit. 

Harry M. Moses. 

Sworn to before me this 
1st day of July, 1948. 

Elvie Lindstedt 

Notary Public, State af New York 
Residing in New York County 
N. Y. Co. Clk’s No. 79, Reg. No. 302-L-9 

Commission Expires March 30, 1949 

(Seal) 

• ••••••••* 
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Note: Exhibit A (National Bituminous Coal Wage 
Agreement of 1947), Exhibit B (April 30, 1948, Notice to 
all Signatories to the National Bituminous Coal Wage 
Agreement of 1947) and Exhibit C (National Bituminous 
Coal Wage Agreement of 1948), all attached to the above 
affidavit of Harry M. Moses, are omitted inasmuch as the 
pertinent portions of Exhibit A, which is General Coun¬ 
sel’s Exhibit 3-A, appear herein at page 221, and Exhibit 
B, which is the same as General Counsel’s Exhibit 5, ap¬ 
pear herein at page 234, and Exhibit C, which is the same 
as General Counsel’s Exhibit 3-B except that said Exhibit 
3-B contains the names of the parties signatory to said 
1948 Agreement while Exhibit C does not contain said 
names, appears herein at page 217. Reference to each of 
said General Counsel’s Exhibits 3-A, 5 and 3-B is now 
made, use thereof to be made as if printed at this point. 
• •••••••*• 
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General Counsel's Exhibit No. 1-B. 

305 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTH REGION 

Case No. 5-CB-14 
In the Matter of 

International Union, United Mine Workers of America, 
and John L. Lewis, President of said Union 

and 

Jones & Laughlin Steel Corporation, Bethlehem Col¬ 
lieries Corporation, Minds Coal Mining Corporation, 
Republic Steel Corporation, Standard Fire Creek 
Coal Company, Buckeye Coal Company, Youngstown 
Mines Corporation, Olga Coal Company, Armco Steel 
Corporation, Wheeling Steel Corporation, Consum¬ 
ers Mining Company, Inland Steel Company, Weir- 
ton Coal Company, Crucible Steel Company of 
America, H. C. Frick Coke Company, United States 
Coal and Coke Company, Geneva Steel Company and 
Tennessee Coal, Iron and Railway Co. 

COMPLAINT. 

It having been charged by Jones & Laughlin Steel Cor¬ 
poration, Bethlehem Collieries Corporation, Minds Coal 
Mining Corporation, Republic Steel Corporation, Standard 
Fire Creek Coal Corporation, Buckeye Coal Company, 
Youngstown Mines Corporation, Olga Coal Company, 
Armco Steel Corporation, Wheeling Steel Corporation, 
Consumers Mining Company, Inland Steel Company, Weir- 
ton Coal Company, Crucible Steel Company of America, 
H. C. Frick Coke Company, United States Coal and Coke 
Company, Geneva Steel Company and Tennessee Coal, 
Iron and Railway Co., hereinafter collectively called the 
Companies, that International Union, United Mine Work¬ 
ers of America, and John L. Lewis, President of said 
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Union, hereinafter collectively called the Respondents, 
have engaged in and are now engaging in, certain unfair 
labor practices affecting commerce, as set forth and defined 
in the National Labor Relations Act, as amended, 
306 Public Law 101—80th Congress, First Session, here¬ 
inafter called the Act, the General Counsel of the 
National Labor Relations Board on behalf of the Board, 
by the Acting Regional Director for the Fifth Region, 
designated by the Board’s Rules and Regulations, Series 5, 
Section 203.15, hereby issues this Complaint and alleges as 
follows: 

l. 

The Companies, and each of them, own and operate coal 
mines in one or more of the following states, to wit, Penn¬ 
sylvania, West Virginia, Kentucky, Alabama, Ohio and 
Utah, and at all times material herein have been engaged 
in said states in the mining of bituminous coal. 

n. 

The Companies, and each of them, in the course and con¬ 
duct of their business operations as aforesaid, cause and 
have continuously caused a substantial amount of equip¬ 
ment, materials and supplies used in the mining of bitu¬ 
minous coal to be purchased, transported and delivered in 
interstate commerce from and through the States of the 
United States to the mines of the Companies. A great vol¬ 
ume of coal is annually mined at the Companies’ mines, 
amounting in 1947 to approximately 60,000,000 tons, a sub¬ 
stantial amount of which the Companies cause and have 
continuously caused to be sold, delivered and transported 
in interstate commerce to and through States of the United 
States, and other countries. 

m. 

The Companies are and have been engaged in commerce 
within the meaning of Section 2, subsections (6) and (7) 
of the Act. 
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IV. 

International Union, United Mine Workers of America, 
hereinafter called the Union, is a labor organization within 
the meaning of Section 2, subsec tion (5) of the Act. John 
L. Lewis is and at all times material herein has been the 
president of the Union and its agent. 

V. 

In order that the employees of the Companies may have 
the full benefit of their right to self-organization and col¬ 
lective bargaining and otherwise to effectuate the 
307 policies of the Act, all employees working in or about 
the mines of the Companies, or each of them, exclud¬ 
ing Coal Inspectors and Weigh Bosses at mines where men 
are paid by the ton, Watchmen, Clerks, Engineering and 
Technical forces of the Companies, or each of them, work¬ 
ing at or from a District or local mine office, essential 
supervisors in fact such as: Mine Foremen, Assistant Mine 
Foremen who, in the usual performance of their duties, 
may make examinations for gas as prescribed by law, and 
all other supervisors as defined by the Act, constitute a 
unit appropriate for the purposes of collective bargaining 
within the meaning of Section 9, subsection (b) of the Act. 

VI. 

On and before April 30, 1948, a majority of the employ¬ 
ees employed by the Companies, and each of them, in the 
appropriate unit described in paragraph V above, desig¬ 
nated the Union as their representative for the purposes 
of collective bargaining with the Companies. 

vn. 

On and before April 30, 1948, the Union was and at all 
times since said date, has been the representative for the 
purposes of collective bargaining of a majority of the em¬ 
ployees of the Companies, and each of them, in the unit 
described in paragraph V above, and, by virtue of Section 
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9, subsection (a) of the Act, has been and is now the ex¬ 
clusive representative of all the employees of the Com¬ 
panies in said unit for the purposes of collective bargain¬ 
ing in respect to rates of pay, wages, hours of employment 
or other conditions of employment. 

yin. 

The Respondents, and each of them, although duly re¬ 
quested by the Companies, have at all times since on or 
about June 22, 1948, refused and continue to refuse to bar¬ 
gain collectively in good faith with the Companies, or any 
of them, in respect to rates of pay, wages, hours of em¬ 
ployment, or other terms or conditions of employment of 
the employees of the Companies in the appropriate unit 
set forth in paragraph V above, by refusing to enter into 
a collective bargaining contract with the Companies, 
308 or any of them, unless said contract contains an ef¬ 
fective union shop provision, without certification by 
the Board that at least a majority of the eligible employees 
of the Companies, or each of them, voting in the most re¬ 
cent election held as provided in Section 9, subsection (e) 
of the Act, had voted to authorize the Union to make an 
effective union shop contract. 

IX. 

Respondents, and each of them, from on or about June 
22, 1948, and continuously down to and including the date 
of the issuance of this Complaint, have attempted and con¬ 
tinue to attempt to cause the Companies, and each of them, 
to discriminate against their employees by insisting and 
seeking to compel the Companies, and each of them, to 
enter into an effective union shop contract, requiring all 
persons employed by the Companies and each of them, to 
be or become members of the Union, without certification 
by the Board that at least a majority of the eligible em¬ 
ployees of the Companies, or each of them, voting in the 
most recent election held as provided in Section 9, sub- 
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section (e) of the Act, had voted to authorize the Union 
to make an effective union shop contract. 

X. 

Respondents, and each of them, from on or about June 
22, 1948, and continuously down to and including the date 
of the issuance of this Complaint have restrained and co¬ 
erced and are restraining and coercing employees of the 
Companies in the exercise of rights guaranteed in Section 
7 of the Act by: 

(1) Refusing to bargain collectively with the Companies, 
and each of them, as alleged in paragraph VIII herein; 

(2) Attempting to cause the Companies, and each of 
them, to discriminate against their employees as alleged 
in paragraph IX herein. 

XL 

Respondents, by their refusal to bargain collectively in 
good faith with the Companies, as described above in para¬ 
graph VIII, did thereby engage in and is thereby engaging 
in unfair labor practices within the meaning of Section 8, 
subsection (b)(3) of the Act. 

309 XII. 

Respondents by the acts and conduct described above in 
paragraph X did thereby engage in and are thereby en¬ 
gaging in unfair labor practices within the meaning of Sec¬ 
tion 8, subsection (b)(1)(A) of the Act. 

XIII. 

Respondents by the acts and conduct described above in 
paragraph IX did thereby engage in and is thereby engag¬ 
ing in unfair labor practices within the meaning of Section 
8, subsection (b) (2) of the Act. 

XIV. 

The activities of the Respondents, as set forth in para¬ 
graphs VIII, IX and X above, and each of them, appearing 
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in connection with the operations of the Companies, and 
each of them, as described in paragraphs I, II, and III 
above, have a close, intimate and substantial relationship 
to trade, traffic and commerce among the several States of 
the United States and tend to lead to labor disputes bur¬ 
dening and obstructing commerce and the free flow of com¬ 
merce. 

XV. 

The aforesaid acts of the Respondents, as hereinabove 
set forth, constitute unfair labor practices affecting com¬ 
merce within the meaning of Section 8, subsections (b)(1) 
(A), (b)(2) and (b)(3), and Section 2, subsections (6) and 
(7) of the Act. 

Wherefore, the General Counsel of the National Labor 
Relations Board on behalf of the Board, on the 8th day of 
July, 1948, issues this Complaint against International 
Union, United Mine Workers of America, and John L. 
Lewis, President of said Union, the Respondents herein. 

Eugene A. Curry, 

Acting Regional Director, 

(Seal) National Labor Relations Board . 
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General Counsel’s Exhibit No. 1-E. 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTH REGION 

Case No. 5-CB-14 

In the Matter of 

International Union, United Mine Workers of America, 
and John L. Lewis, President of said Union 

and 

Jones & Laughlin Steel Corporation, et al. 

RESPONDENTS’ MOTION TO DISMISS COMPLAINT 

AND 

RESPONDENTS’ ANSWER TO COMPLAINT 


RESPONDENTS’ MOTION TO DISMISS COMPLAINT 

Come now the Respondents, International Union, United 
Mine Workers of America (hereinafter sometimes called 
“Union”), and John L. Lewis, President of said Union, 
and each of them, by their attorneys, and move the Na¬ 
tional Labor Relations Board (hereinafter sometimes called 
“Board”) to dismiss the Complaint herein for the reasons 
and upon the grounds as follows: 

1. The Complaint herein is insufficient in law. 

2. Since the respondent Union is the admitted collective 
bargaining agent for the employees of the charging Com¬ 
panies, in the absence of an allegation that said em- 

319 ployees (members of the respondent Union) dis¬ 
approve the controverted union shop provision, the 
legal presumption is that they approve the Union’s de¬ 
mand. Therefore, the charges in the Complaint are trivial 
and without merit. 

3. Section g(a)(3)(ii) of the National Labor Relations 
Act, as amended, is unconstitutional and in violation of the 
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Fifth and Thirteenth Amendments to the Constitution of 
the United States. Any order of the Board finding the Re¬ 
spondents, or either of them, guilty of unfair labor prac¬ 
tices, as charged in the Complaint herein, would be void 
because based upon unconstitutional statutory provisions. 

4. The National Labor Relations Board is without juris¬ 
diction to hear and determine the matters set forth in the 
Complaint. 


RESPONDENTS * ANSWER TO COMPLAINT 

Now come said Respondents, and each of them, by their 
attorneys, and for answer to the Complaint issued herein, 
reserving and saving their objections to the power and jur¬ 
isdiction of the Board and to the sufficiency in law of said 
Complaint, respectfully show and allege: 

320 FIRST DEFENSE 

1. Respondents, and each of them, admit the averments 
contained in paragraph I of the Complaint. 

2. Respondents, and each of them, say that they are 
without knowledge of the averments contained in para¬ 
graphs II and M of the Complaint and ask for strict proof 
thereof. 

3. Respondents, and each of them, admit the averments 
of paragarph IV of the Complaint, except as to that aver¬ 
ment of said paragraph that “John L. Lewis is and at all 
times material herein has been the President of the Union 
and its agent” and as to such averment Respondents, and 
each of them, aver that the said John L. Lewis is and has 
been during said times an agent of the Union only in so 
far as set out in the Constitution of the Union and in so 
far as he is and has been during said times authorized to 
act under the said Constitution and pursuant to the au¬ 
thority of the Policy Committee of the Union, as set up by 
the said Constitution. 

4. Respondents, and each of them, aver that the allega¬ 
tions of paragraph V of the Complaint are immaterial, 
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irrelevant and impertinent, and say and move that such 
allegations should be stricken from the Complaint herein; 
but that in so far as said allegations may be deemed ma¬ 
terial, relevant and pertinent and, therefore, answer there¬ 
to is required, Respondents, and each of them, deny each 
and all of said allegations. 

321 5. Respondents, and each of them, deny the aver¬ 
ments of paragraphs VI and VII of the Complaint. 

Further answering said paragraphs, Respondents, and each 
of them, say that on and before April 30, 1948, all of the 
employees enumerated in paragraph V of the Complaint 
(with the exception of the exclusions therein set forth) 
had designated the Union as their representative for the 
purposes of collective bargaining, with the Companies and 
that on and before said date, and at all times since, the 
Union has been, and now is, the exclusive representative 
for the purposes of collective bargaining, as set forth in 
said paragraph VII, of all of said employees of the Com¬ 
panies, and each of them. 

6. Respondents, and each of them, deny the averments 
of paragraphs VIII to XV, both inclusive, of the Com¬ 
plaint, and further answering said paragraphs aver as fol¬ 
lows: 

That at all times since on or about June 22,1948, as well 
as at all times prior thereto, Respondents, and each of 
them, have bargained collectively in good faith with the 
Companies for the purposes set forth in paragraph VUI 
of the Complaint and on July 13, 1948, the Corn- 

322 panies and the Union executed the National Bitu¬ 
minous Coal Wage Agreement of 1948 containing 

the union shop provision requested by the Union in the 
negotiations for a collective bargaining agreement for and 
on behalf of the coal miners of the charging Companies; 
that the provision for a union shop, as contained in said 
agreement, was initially agreed upon bv and between the 
Union and the Companies in the negotiation and execution 
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of the wage agreement in the year 1941 and has been con¬ 
tained in each of the succeeding wage agreements since 
that time, including the National Bituminous Coal Wage 
Agreement of 1947 which expired on June 30, 1948; that 
all the employees affected by said provision in the 1948 
Agreement were members of the Union at the time of the 
expiration of said Agreement of 1947 and so far as Respon¬ 
dents, or either of them, are informed and know, none of 
the said employees has withdrawn or attempted to with¬ 
draw from union membership since said termination date; 
that, in conformity with and pursuant to the Constitution 
of the Union, the Union’s Scale Committee, at a conven¬ 
tion authorized by the said Constitution, established for 
the Union and the members thereof a National Policy Com¬ 
mittee to effectuate the wage policy therefor and clothed 
said committee with authority to deal with all matters in 
the making of basic wage agreements, and the said Agree¬ 
ment of 1948 was negotiated, approved and affirmed by 
said National Policy Committee, empowered as aforesaid, 
as representatives of the said employees and members of 
the Union; and that in the negotiation and execution of 
said Agreement of 1948, the Union and the officers 
323 and agents thereof who participated therein were 
acting within the scope of authority delegated to 
them by and under the instruction of the employees of said 
companies, as members of the Union, and Respondents, 
and each of them, therefore aver that the request of said 
Union and said officers and agents, acting as aforesaid, 
pursuant to the authority aforesaid, for the union shop 
provision was in law and in fact a discharge of the man¬ 
date of and from the membership of the Union to their rep¬ 
resentatives for the negotiation of a wage agreement con¬ 
taining the union shop provision, as aforesaid. 

Respondents, and each of them, further answering said 
paragraphs, aver that neither the Complainant nor the 
charging Companies have contended otherwise than that 
the employees of said Companies would vote overwhelm- 



ingly for the union shop; that the individual employees of 
said Companies, who are members of the Union, with 
knowledge of the dispute between the Union and the Com¬ 
panies concerning the union shop provision, in their own 
right and in protest to the refusal of said Companies to 
accept said 1948 Agreement (including the union shop pro¬ 
vision), refused to return to work for the Companies after 
the termination of their vacation period on July 6, 1948; 
that although, as Respondents, and each of them, are in¬ 
formed and believe and, therefore, say that said employees, 
or a large number of them, were advised by their employer 
or employers prior to the date on which the Companies 
executed said Agreement of 1948 that employment was 
available to them upon terms and conditions consonant 
with the National Bituminous Coal Wage Agreement of 
1948, other than the union shop provision, and that said 
employer or employers were willing to adopt the 
324 “Union Shop provision, provided it does not become 
effective until authorized in the manner specified in 
the law”; that despite such offer the said employees re¬ 
fused to return to work and continued so to refuse to re¬ 
turn to work until the said Companies executed the Agree¬ 
ment of 1948, as aforesaid, containing the controverted 
union shop provision; that it was then and only then that 
said employees returned to and resumed their work in the 
production of bituminous coal for said Companies; that 
Respondents, and each of them, are without knowledge of 
any complaint from any of said employees of the Union’s 
demand for the union shop provision as contained in said 
Agreement of 1948 either prior or subsequent to the exe¬ 
cution thereof by said Companies, but that, on the con¬ 
trary, the action and conduct of the said employees in re¬ 
maining away from work and in not complaining of the 
Union’s demand were tacitly an approval of the Union’s 
request for said provision and that, therefore, the aver¬ 
ment in the Complaint herein that Respondents, and each 
of them, “have restrained and coerced and are restraining 
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and coercing employees of the Companies in the exercise 
of rights guaranteed in Section 7 of the Act” is without 
foundation, in fact and is wholly contrary to the facts and 
to the wishes and desires of said employees. Respondents, 
and each of them, further say that since the resumption of 
work by said employees as aforesaid coal has been, and is 
now being, produced under said Agreement of 1948 with¬ 
out dissidence of the issue relating to the union shop from 
any of said employees. 

325 Respondents, and each of them, aver that the 
Union, as evidence of its good faith and that its re¬ 
quest was wholly with the authority and consent of said 
employees, offered to furnish the charging Companies au¬ 
thorizations signed by the involved employees showing 
their written approval of the Union’s request, but this offer 
was rejected by the representative of said Companies. 

7. Further answering said Complaint and each of the 
paragraphs thereof Respondents, and each of them, now 
specifically deny each and every averment therein con¬ 
tained which is not herein specifically admitted. 

SECOND DEFENSE 

Respondents’ conduct is neither violative of the statu¬ 
tory provisions involved in this proceeding.nor the spirit 
thereof. 

THIRD DEFENSE 

The premises upon which Congress based the necessity 
for passage of Section 8(a) (3) (ii) having by experience 
been shown to be without foundation, the National Labor 
Relations Board should not assume jurisdiction of the in¬ 
stant proceedings and it may not legally enforce such statu¬ 
tory provisions herein. 

326 FOURTH DEFENSE 

Respondents, and each of them, adopt by reference as 
though fully set out in this Answer each and all of the 
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statements and defenses contained in Respondents’ Motion 
to Dismiss Complaint. 

FIFTH DEFENSE 

Such other reasons and defenses as may be asserted by 
Respondents at the hearing of this proceeding. 

Conclusion. 

Whebefobe, Respondents, and each of them, pray that 
the said Complaint be dismissed as to them and each of 
them. 

Welly K. Hopkins, 

900 15th Street, N.W., 
Washington, D. C. 

Habbison Combs, 

900 15th Street, N.W., 
Washington, D. C. 

M. E. Boiabsky, 

Charleston, West Virginia. 

Attorneys for Respondents, 
International Union, United Mine 
Workers of America, and John L. 
Lewis, President of Said Union, 
900 15th Street, N.W., 
Washington, D. C. 

327 City of Washington, 

District of Columbia, ss: 

Welly K. Hopkins, being first duly sworn, deposes and 
says that he is general counsel of the United Mine Work¬ 
ers of America and that he is counsel for the Respondents 
herein, namely, International Union, United Mine Workers 
of America and John L. Lewis, President of said Union; 
that he is authorized to execute for and on behalf of said 
Respondents and each of them the Answer hereto attached; 
that he has read the said Answer and verily believes the 
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facts stated therein to be true except insofar as they are 
stated to be upon information and belief, and so far as 
they are stated to be on information and belief he believes 
them to be true. 

Weuly K. Hopkins. 

Subscribed and sworn to before me this 21st day of July, 
1948. 

Dorothy L. Parker, 

(Seal) Notary Public. 

My Commission Expires August 15,1948. 


Received by personal service 
July 21,1948 Sidney J. Barban 

• ••••••••• 

General Counsel’s Exhibit No. 1-F. 
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MOTION TO AMEND COMPLAINT 

Now comes the General Counsel of the Board, on behalf 
of the Board, by the undersigned, counsel of record, pur¬ 
suant to Rules and Regulations, Section 203.17 of the Na¬ 
tional Labor Relations Board, hereby moves to amend the 
Complaint issued in the above-entitled matter on July 8, 
1948, by adding to the allegations contained in said Com¬ 
plaint the following paragraphs to appear following para¬ 
graph IX of the said Complaint and to be numbered IX-A 
to IX-D, inclusive: 

IX-A 

On June 25, 1948, the Respondents and representatives 
of the bituminous coal producers, other than the Com¬ 
panies, entered into an agreement effective July 1, 1948 
which renewed and continued in effect certain provisions 
of the previous agreement, including a clause requiring all 
the employees covered by the agreement to be or become 
members of the Union, there being no certification by the 




Board, or provision for certification by the Board, that at 
least a majority of said eligible employees voting in 
329 the most recent election held as provided in Section 
9, subsection (3) of the Act, had voted to authorize 
the Union to make an effective union shop contract. 

IX-B 

On or about July 6, 1948 and thereafter, the Union and 
the employees of the Companies engaged in a strike, work 
stoppage and/or concerted refusal to perform services for 
the Companies because of the Companies’ refusal to enter 
into the agreement referred to in paragraph IX-A. 

IX-C 

On July 13,1948, after the Companies decided to yield to 
the demands and insistence of the Respondents in order to 
facilitate the immediate resumption of the production of 
bituminous coal, the Respondents entered into the agree¬ 
ment described in paragraph IX-A with the Companies, 
which agreement contained the union shop clause referred 
to therein, which, as aforesaid, does not conform with the 
requirements of the Act, and which agreement and clause 
at all times since said date has been and is being main¬ 
tained by the Respondents in full force and effect. 

IX-D. 

Respondents, and each of them, by the conduct described 
above in paragraph IX-C, have restrained and coerced and 
are restraining and coercing employees of the Companies 
in tiie exercise of rights guaranteed in Section 7 of the Act, 
and did thereby engage in and are engaging in unfair labor 
practices within the meaning of Section 8, subsection (b) 
(1)(A) of the Act, and caused and attempted to cause and 
are causing and attempting to cause the Companies to dis¬ 
criminate against employees in violation of Section 8, sub¬ 
section (a) (3) of the Act, and did thereby engage in and 
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are engaging in unfair labor practices within the meaning 
of Section 8, subsection (b)(2) of the Act. 

Respectfully submitted, 

Sidney J. Barban, 

Attorney , 

On Behalf of the General Counsel. 

Dated: July 22,1948. 

General Counsel's Exhibit No. 2. 

330 APPALACHIAN JOINT WAGE AGREEMENT 

Effective April 1, 1941, to March 31, 1943 
Executed in the City of Washington, D. C., June 19,1941 

APPALACHIAN AGREEMENT 

Washington, D. C. 

This Agreement, made the 19th day of June, 1941, be¬ 
tween the Central Pennsylvania Coal Producers’ Associa¬ 
tion, Georges Creek and Upper Potomac Coal Association, 
Somerset County Coal Operators’ Association, Western 
Pennsylvania Coal Operators’ Association, Ohio Coal As¬ 
sociation, Michigan Coal Operators’ Association, Northern 
Panhandle of West Virginia Coal Operators’ Association, 
Northern West Virginia Coal Association, Operators’ As¬ 
sociation of Williamson Field, Big Sandy-Elkhorn Coal 
Operators’ Association, Hazard Coal Operators’ Associa¬ 
tion, Kanawha Coal Operators’ Association, Logan Coal 
Operators’ Association, Southern Appalachian Coal Oper¬ 
ators’ Association, New River Coal Operators’ Associa¬ 
tion, Pocahontas Operators’ Association, Winding Gulf 
Operators’ Association, Greenbrier Coal Operators’ Asso¬ 
ciation, Upper Buchanan Smokeless Coal Operators’ Asso¬ 
ciation, Harlan County Coal Operators’ Association, and 
Virginia Coal Operators’ Association, voluntary associa- 


215 


tions on behalf of each member thereof, hereinafter re¬ 
ferred to as the Operators, party of the first part, and the 
International Union, United Mine Workers of America, 
and Districts 2, 3, 4, 5, 6,16,17, 19, 24, 28, 30 and 31, here¬ 
inafter referred to as the Mine Workers and on behalf of 
each member thereof, party of the second part. (New Dis¬ 
tricts of the United Mine Workers of America may be 
established in this territory.) 

Witnesseth : It is agreed that this contract is for the 
exclusive joint use and benefit of the contracting parties 
as heretofore defined and set forth in this Agreement. It 
is agreed that the United Mine Workers of America is 
recognized herein as the exclusive bargaining agency rep¬ 
resenting the employes of the parties of the first part. It 
is agreed that as a condition of employment, all employes 
shall be members of the United Mine Workers of America, 
except in those exempted classifications of employment as 
provided in this contract. (See Note.) It is the intent and 
purpose of the parties hereto that this Agreement will pro¬ 
mote an improved industrial and economic relationship in 
the bituminous coal industry, and to set forth herein the 
basic agreements covering rates of pay, hours of work, and 
conditions of employment to be observed between the par¬ 
ties in the following Districts constituting the Appalach¬ 
ian territory: 

Note: The amendments to the enabling clause of the 
Basic Agreement, covering recognition of the United Mine 
Workers of America, (do not change the rules or practices 
of the industry pertaining to management. The Mine 
Workers intend no intrusion upon the rights of manage¬ 
ment as heretofore practiced and understood. 

This Agreement shall become effective April 1, 
1941, and shall continue in effect to March 31, 1943. 


335 
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In Witness Whereof, each of the parties hereto, pur¬ 
suant to proper authority, has caused this agreement to be 
signed by its proper officers. 

United Mine Workers of America 

Operators 


337 EXPLANATORY MEMORANDUM 

Explanatory memorandum in re the Appalachian Wage 
Agreement dated May 12, 1939, made by John L. Lewis, 
President of the United Mine Workers of America, to the 
Appalachian Joint Conference, is also appended to this 
Agreement: 

The United Mine Workers of America agree that any 
expulsion or suspension from membership of an individual 
under the changed terms of the enabling clause of this 
Agreement shall be reviewed by the Executive Board of 
the International Union, United Mine Workers of Amer¬ 
ica, before any individual employed is deprived of his em¬ 
ployment. 

With reference to the sentence in the enabling clause 
stating that all employes shall “be” members of the United 
Mine Workers of America, the word “be” is used in its 
future tense, and the clause so noted becomes effective and 
operative after an individual has been employed and starts 
to work. 


Negotiating Committee Appalachian 
Joint Conference 

Operators United Mine Workers of America 
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General Counsel’s Exhibit No. 3-B 

338 NATIONAL BITUMINOUS COAL WAGE 

AGREEMENT OF 1948 

Effective July 1,1948, to June 30,1949 
Executed at Washington, D. C., June 25,1948 

This agreement, made this 25th day of June, 1948, by 
and between the coal operators and associations signatory 
hereto hereinafter referred to as Operators, parties of the 
first part, and the International Union, United Mine Work¬ 
ers of America, hereinafter referred to as Mine Workers, 
on behalf of each member thereof, party of the second part, 
covering all of the bituminous coal mines owned or operated 
by said first parties, amends, modifies and supplements pre¬ 
vious agreements as herein provided. This Agreement (sub¬ 
ject to the amendments, modifications and supplements as 
hereinafter provided) carries forward and preserves the 
terms and conditions of the Appalachian Joint Wage Agree¬ 
ment (dated June 19,1941), effective April 1,1941, to March 
31,1943, the Supplemental Six-Day Work Week Agreement, 
the National Bituminous Coal Wage Agreement (dated 
April 11, 1945), effective April 1, 1945, the National Bitu¬ 
minous Coal Wage Agreement of 1947 (dated July 8,1947), 
effective July 1, 1947, and all the various District Agree¬ 
ments executed between the United Mine Workers of Amer¬ 
ica and the various Operators and Coal Associations (based 
upon the aforesaid basic agreements) as they existed on 
June 30, 1948, subject to the terms and conditions of this 
Agreement and as amended, modified and supplemented by 
this Agreement as herein set out. 

United Mine Workers op America 
Welfare and Retirement Fund 

During the life of this Agreement, there shall be paid 
into such Fund by each Operator signatory hereto the sum 
of twenty cents (20^) per ton of two thousand (2,000) 
pounds on each ton of coal produced for use or for sale. 
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The obligation to make payments to the “United Mine 
Workers of America Welfare and Retirement Fund” under 
this contract shall become effective on July 1,1948, and the 
first actual payments are to be made on August 20, 1948, 
and thereafter continuously on the 20th day of each suc¬ 
ceeding calendar month covering the production of all coal 
for use or sale during the preceding month. 

Wages and Hours 

Amend section 1 (d) of the National Bituminous Coal 
Wage Agreement of 1947 so as to read as follows: 

“(d) All mine workers, whether employed by the month, 
day, or tonnage, yardage, deadwork or footage rate, shall 
receive Four Dollars and Five Cents ($4.05) per day in 
addition to that provided for in the contract which expired 
March 31, 1946.” 

Vacation Payment 

Amend “Vacation Payment” Section of the National 
Coal Wage Agreement of 1947 as follows, to wit: 

1. In the first paragraph strike out the words “Saturday, 
June 26, 1948, to Monday, July 5, 1948, inclusive” and in¬ 
sert in lieu thereof the words “Saturday, June 25, 1949, to 
Monday, July 4,1949, inclusive.” 

339 2. In the second paragraph, strike out “(June 1, 

1947, to May 31, 1948)” and insert in lieu thereof 
“(June 1,1948, to May 31, 1949)”. 

3. In the second paragraph strike out “March 31,1947,” 
and insert in lieu thereof “March 31,1948”. 

4. Amend the fifth paragraph by striking out “1948” 
and inserting in lieu thereof “1949”. 

Termination op Agreement 

This Agreement dated June 25,1948, shall be effective as 
of July 1,1948, and shall terminate June 30,1949; Provided, 
However, That either the “Parties of the First Part” or 
“Party of the Second Part” may terminate this Agreement 
on any earlier date by giving at least thirty (30) days’ writ- 
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ten notice to the other party of snch desired earlier termi¬ 
nation date. 

The foregoing termination provision shall not be con¬ 
strued to limit or affect in any way the obligations of the 
parties relating to the termination of contracts under the 
“Labor-Management Relations Act, 1947.” 

Integrated Instrument 

This Agreement is an integrated Instrument and its re¬ 
spective provisions are interdependent and shall be effec¬ 
tive from and after July 1, 1948. 

In Witness Whereof, each of the parties signatory 
hereto, pursuant to proper authority, has caused this Agree¬ 
ment to be signed by its proper officers or representatives 
at Washington, D. C., on this the 25th day of June, A. D. 
1948. 

United Mine Workers of America 

By: John L. Lewis, President 
Thomas Kennedy, Vice-President 
John Owens, Secretary-Treasurer 

District No. 2—By James Mark 
District No. 3—By Frank Hughes 
District No. 4—By William Hynes 
District No. 5—By John Busarello 
District No. 6—By Adolph Pacifico 
District No. 8—By Thomas Rea 
District No. 10—By Sam Nicholls 
District No. 11—By Louis Austin 
District No. 12—By Hugh White 
District No. 13—By Frank D. Wilson 
District No. 14—By Henry Allai 
District No. 15—By Frank Hefferly 
District No. 16—By John T. Jones 
District No. 17—By William Blizzard 
District No. 19—By Abe Vales 
District No. 20—By William Mitch 
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District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 


21— By David Fowler 

22— By Houston Martin 

23— By Ed. J. Morgan 

27— By W. A. Boyle 

28— By W. F. Minton 

29— By George J. Titler 

30— By Sam Caddy 

31— By Cecil J. Urbaniak 

Operators 


Central Pa. Coal Producers Association 
Floyd County Truck Mine Association 
Georges’ Creek and Upper Potomac Coal Association 
Illinois Coal Operators Association 
Illinois Coal Strippers Association 
Indiana Coal Operators Association 
Indiana Coal Producers Association 
Johnson County Truck Mine Operators Association 
Letcher County Truck Mine Operators Association 
Northern Panhandle of West Virginia Coal Operators 
Association 

Northern West Virginia Coal Association 
Ohio Coal Association 

Retail Coal Producers Association of Greater Johnstown 
Sandy Valley Truck Mine Operators Association 
Somerset County Coal Operators Association 
Southern Ohio Coal Operators Association 
Western Pa. Coal Operators Association 
Southern Coal Producers Association: 

Big Sandy-Elkhorn Coal Operators Association 
Greenbrier Smokeless Coal Operators Association 
Harlan County Coal Operators Association 
Hazard Coal Operators Association 
Kanawha Coal Operators Association 
Logan Coal Operators Association 
New River Coal Operators Association 
Operators’ Association of Williamson Field 
Pocahontas Operators Association 
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Southern Appalachian Coal Producers Association 
Southern Tennessee Coal Producers Association 
Upper Buchanan Coal Operators Association 
Virginia Coal Operators Association 
Winding Gulf Operators Association 

General Counsers Exhibit No. 3-A 

340 National. Labor Relations Board 

Docket No. 5-CB-14 Official G. C. Exhibit No. 3-A 
Disposition Received 

In the matter of United Mine Workers, et al. 

Date 7/22/48 Reporter Smith 

No. Pages 1 

NATIONAL BITUMINOUS COAL WAGE 
AGREEMENT OF 1947 

Effective July 1,1947, to June 30,1948 

Executed at Washington, D. C., July 8, 1947 

• 

This agreement, made this 7th day of July, 1947, by and 
between the coal operators and associations signatory 
hereto hereinafter referred to as Operators, parties of the 
first part, and the International Union, United Mine Work¬ 
ers of America, hereinafter referred to as Mine Workers, 
on behalf of each member thereof, party of the second part, 
covering all of the bituminous coal mines owned or oper¬ 
ated by said first parties, amends, modifies and supplements 
previous agreements as herein provided. This Agreement 
(subject to the amendments, modifications and supplements 
as hereinafter provided) carries forward and preserves the 
terms and conditions of the Appalachian Joint Wage 
Agreement (dated June 19, 1941), effective April 1, 1941, 
to March 31, 1943, the Supplemental Six-Day Work Week 
Agreement, the National Bituminous Coal Wage Agreement 
(dated April 11, 1945), effective April 1, 1945, and all the 
various District Agreements executed between the United 
Mine Workers of America and the various Operators and 
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Coal Associations (based upon the aforesaid basic agree¬ 
ments) as they existed on March 31, 1946, subject to the 
terms and conditions of this Agreement and as amended, 
modified and supplemented by this Agreement as herein 
set out. 

Witnesseth: It is agreed that this contract is for the ex¬ 
clusive joint use and benefit of the contracting parties, as 
defined and set forth in this Agreement. It is agreed that 
the United Mine Workers of America is recognized herein 
as the exclusive bargaining agency representing the em¬ 
ployees of the parties of the first part. It is further agreed 
that as a condition of employment all employees shall be, 
or become, members of the United Mine Workers of Amer¬ 
ica, except in those exempted classifications of employment 
as hereinafter provided in this Agreement. This provision 
does not change the rules or practices of the industry per¬ 
taining to management. The Mine Workers intend no in¬ 
trusion upon the rights of management as heretofore prac¬ 
ticed and understood. It js the intent and purpose of the 
parties hereto that this Agreement will promote and im¬ 
prove industrial and economic relationship in the bitumi-"*’ 
nous coal industry and to set forth herein the basic agree¬ 
ments covering rates of pay, hours of work and conditions 
of employment to be observed between the parties, and 
shall cover the employment of persons employed in the 
bituminous coal mines covered by this Agreement during 
such time as such persons are able and willing to work. 


342 UNITED MINE WORKERS OF AMERICA 

Welfare and Retirement Fund 

A. It is hereby stipulated and agreed by the contracting 
parties hereto that there is hereby created a Fund to be 
designated and known as the “United Mine Workers of 
America Welfare and Retirement Fund.” During the life 
of this Agreement, there shall be paid into such Fund by 
each Operator signatory hereto the sum of ten cents (l(ty) 
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per ton of two thousand (2,000) pounds on each ton of coal 
produced for use or for sale. Such Fund shall have its 
place of business in Washington, District of Columbia, and 
it shall be operated by a Board of Trustees, one of whom 
shall be appointed as a representative of the Employers, 
one of whom shall be appointed as a representative of the 
United Mine Workers of America, and one of whom shall 
be a neutral party selected by the other two. In the event 
of resignation, death, inability or unwillingness to serve of 
the Trustee appointed by the Operators or the Trustee ap¬ 
pointed by the United Mine Workers of America, the Oper¬ 
ators shall appoint the successor of the Trustee originally 
appointed by them and the United Mine Workers of Amer¬ 
ica shall appoint the successor of the Trustee originally 
appointed by it. 

The Operators signatory hereto do hereby appoint Ezra 
Van Horn of Cleveland, Ohio, as their representative on 
said Board of Trustees. The United Mine Workers of 
America do hereby appointed John L. Lewis of Washing¬ 
ton, D. C., as its representative on said Board of Trustees. 
It is further stipulated and agreed by the joint contracting 
parties that the aforesaid two Trustees shall with all dis¬ 
patch designate and name a third and neutral Trustee. Said 
three Trustees so named and designated shall constitute 
the Board of Trustees to administer the Fund herein cre¬ 
ated. 

In the event of a deadlock on the designation or agree¬ 
ment as to the neutral Trustee, or any future neutral Trus¬ 
tee, an impartial umpire shall be selected either by agree¬ 
ment of the two Trustees, representatives of the contracting 
parties hereto, or by petition by either of the contracting 
parties hereto to the United States District Court for the 
District of Columbia for the appointment of such an im¬ 
partial umpire, all as made and provided in section 302 (c) 
of the ‘‘Labor-Management Relations Act, 1947.” 

It is agreed by the contracting parties hereto that the 
Trustees herein provided for shall serve for the duration of 
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this contract and as long thereafter as the proper continua¬ 
tion and administration of said trust shall require. 

It is agreed that this Fund is an irrevocable trust created 
pursuant to Section 302 (c) of the “Labor-Management 
Relations Act, 1947, ’ 9 and shall endure as long as the pur¬ 
poses for its creation shall exist Said purposes shall be 
to make payments from principal or income or both, of 
(1) benefits to employees of said Operators, their families 
and dependents for medical or hospital care, pensions on 
retirement or death of employees, compensation for injuries 
or illness resulting from occupational activity or insurance 
to provide any of the foregoing, or life insurance, disability 
and sickness insurance or accident insurance; (2) benefits 
with respect to wage loss not otherwise compensated for at 
all or adequately by tax supported agencies created by fed¬ 
eral or state law; (3) benefits on account of sick¬ 
ness, temporary disability, permanent disability, death or 
retirement; (4) benefits for any and all other purposes 
which may be specified, provided for or permitted in Sec¬ 
tion 302 (c) of the “Labor-Management Relations Act, 
1947,” as agreed upon from time to time by the Trustees, 
including the making of any or all of the foregoing benefits 
applicable to the individual members of the United Mine 
Workers of America and their dependents; and (5) benefits 
for all other related welfare purposes as may be determined 
by the Trustees within the scope of the provisions of the 
aforesaid “Labor-Management Relations Act, 1947.” Sub¬ 
ject to the stated purposes of this Fund, the Trustees shall 
have full authority, within the terms and provisions of the 
“Labor-Management Relations Act, 1947,” and other ap¬ 
plicable law, with respect to questions of coverage and eli¬ 
gibility, priorities among classes of benefits, amounts of 
benefits, methods of providing or arranging for provisions 
for benefits, investment of trust funds, and all other related 
matters. 

The aforesaid Trustees shall designate a portion (which 
may be changed from time to time) of the payments herein 
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provided, based upon proper actuarial computations, as a 
separate fund to be administered by the said Trustees 
herein described and to be used for providing for pensions 
or annuities for the members of the United Mine Workers 
of America or their families or dependents and such other 
persons as may be properly included as beneficiaries there¬ 
under. 

343 It is further agreed that the detailed basis upon 
which payments, from the Fund will be made shall be 
resolved in writing by the aforesaid Trustees at their initial 
meting, or at the earliest practicable date that may by them 
thereafter be agreed upon. 

Title to all the moneys paid into said Fund shall be vested 
in and remain exclusively in the Trustees of the Fund, and 
it is the intention of the parties hereto that said Fund shall 
constitute an irrevocable trust and that no benefits or 
moneys payable from this Fund shall be subject in any man¬ 
ner to anticipation, alienation, sale, transfer, assignment, 
pledge, encumbrance or charge, and any attempt so as to 
anticipate, alienate, sell, transfer, assign, pledge, encumber 
or charge the same shall be void. The moneys to be paid 
into said Fund shall not constitute or be deemed wages due 
to the individual mine worker, nor shall said moneys in any 
manner be liable for or subject to the debts, contracts, lia¬ 
bilities or torts of the parties entitled to such money, ie., 
the beneficiaries of said Trust under the terms of this 
Agreement. 

The obligation to make payments to the “United Mine 
Workers of America Welfare and Retirement Fund” under 
this contract shall become effective on July 1,1947, and the 
first actual payments are to be made on August 20, 1947, 
and thereafter continuously on the 20th day of each suc¬ 
ceeding calendar month covering the production of all coal 
for use or sale during the preceding month. 

It is stipulated and agreed by the contracting parties 
hereto that the Trustee designated by the United Mine 
Workers of America shall be the Chairman of the Trustees 
of the Fund provided for in this Agreement. 
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It shall be the duty of the Operators signatory hereto, 
and each of them, to keep said payments due said Fund, 
as hereinabove described and provided for, current and to 
furnish to the United Mine Workers of America and to the 
Trustees hereinabove designated a monthly statement show¬ 
ing the full amount due hereunder for all coal produced for 
use or for sale from each of the several individual mines 
owned or operated by the said Operators signatory hereto. 
Payments to said Fund shall be made by check payable to 
“United Mine Workers of America Welfare and Retire¬ 
ment Fund” and shall be delivered or mailed to the office 
of said Fund located at 907 Fifteenth Street, N. W., Wash¬ 
ington, D. C., or as otherwise designated by the Trustees. 

It is stipulated and agreed by the contracting parties 
hereto that an annual audit of the Fund hereinabove de¬ 
scribed shall be made by competent authorities to be desig¬ 
nated by the Trustees of said Fund. A statement of the 
results of such audit shall be made available for inspection 
of interested persons at the principal office of the Trust 
Fund and at such other places as may be designated by the 
Trustees. 

Failure of any Operator signatory hereto to make full 
and prompt payments to the “United Mine Workers of 
America Welfare and Retirement Fund” in the manner and 
on the dates herein provided shall, at the option of the 
United Mina Workers of America, be deemed a violation of 
this Agreement. This obligation of each Operator signa¬ 
tory hereto, which is several and not joint, to so pay such 
sums shall be a direct and continuing obligation of said 
Operator during the life of this Agreement and it shall be 
deemed a violation of this Agreement if any mine to which 
this Agreement is applicable shall be sold, leased, sub¬ 
leased, assigned, or otherwise disposed of for the purpose 
of avoiding the obligation hereunder. 

Action which may be required hereunder by the Opera¬ 
tors for the appointment of a successor Trustee represent¬ 
ing them, or which may be required in connection with any 
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other matter hereunder, may be taken by those Operators 
who at the time are parties hereto, and authorization, ap¬ 
proval, or ratification of Operators representing fifty-one 
percent (51%) or more of the coal produced for use or sale 
during the calendar year previous to that in which the 
action is taken shall be sufficient and shall bind all Oper¬ 
ators. 

B. It is hereby stipulated and agreed by the contracting 
parties with respect to the Fund created by Section 4(a) of 
the National Bituminous Coal Wage Agreement dated May 
29,1946 (commonly known as the Krug-Lewis Agreement), 
as follows: 

(1) The Operators signatory hereto agree to make pay¬ 
ments into said Fund on or before July 15,1947, on account 
of all coal produced for use or sale up to and including June 
30,1947, with respect to which payment has not heretofore 
been made, such payments to be on the basis heretofore 
made by said Operators under the provisions of the Krug- 
Lewis Agreement. 

(2) The Operators signatory hereto hereby renounce and 
forever release any and all claim to or interest in payments 
made into said Fund. 

(3) The Trustees appointed pursuant to this Agreement 
are hereby authorized and directed to accept into the new 
trust fund hereby created and to devote for the purposes 
hereinabove specified and enumerated, any and all trust 
funds remaining unexpended or unobligated in said trust 
fund so created by Section 4(a) of the Krug-Lewis Agree¬ 
ment. 

(4) The parties hereto agree that the best interest of the 
beneficiaries of said trust fund would be served by having 
all unexpended or unobligated funds therein transferred as 
above provided, and agree that the Trustees thereof should 
transfer such funds to the new trust fund created by this 

Agreement. 

344 C. It is stipulated and agreed by and between the 
contracting parties that the moneys collected under 
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Section 10 of the Krug-Lewis Agreement for the benefit of 
the Fund designated as “Medical and Hospital Fund” as 
provided for in Section 4 (b) of said Krug-Lewis Agree¬ 
ment shall be transferred to the Trustees of the “United 
Mine Workers of America Welfare and Retirement Fund” 
as established by this Agreement and said moneys shall be 
coordinated into the aforesaid Fund and be made subject to 
the stated purposes hereinabove set out. 

It is stipulated, understood and agreed by the contracting 
parties hereto that present practices with respect to wage 
deductions and their use for provision of medical, hospital 
and related services shall continue during the term of this 
contract or until such earlier date or dates as may be agreed 
upon by the United Mine Workers of America and any 
Operator signatory hereto. 

D. It is the intent and purpose of the contracting parties 
hereto that full cooperation shall by each of them be given 
to each other, the Trustees named under this Section and 
to all affected Mine Workers to the eventual coordination 
and development of policies and working agreements neces¬ 
sary or advisable for the effective operation of this Fund. 


345 Checkoff 

The membership dues, including initiation fees, and as¬ 
sessments of the United Mine Workers of America and its 
various subdivisions, as authorized and approved by the 
International Union, United Mine Workers of America, 
shall be checked off the wages of the employees by the Oper¬ 
ators covered by this contract and shall be remitted by the 
Operators to the properly designated officers of the Mine 
Workers for distribution to its various branches. Such 
remittances shall be accompanied by an itemized statement 
showing the name of each employee and the amount checked 
off for dues, initiation fees and assessments together with 
a list of employees from whom dues, initiation fees and 
assessments have not been collected. 
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In order that this section may become effective and op¬ 
erate within the limitations of the ‘‘Labor-Management 
Relations Act, 1947,” the Mine Workers hereby agree to 
furnish, with all reasonable dispatch, to the respective Op¬ 
erators, and the Operators agree to aid, assist and cooper¬ 
ate in obtaining written assignments from each employee 
so employed. Upon the presentation to the Operators of 
such assignments in such reasonable form as time and cir¬ 
cumstances, looking to the continuous and uninterrupted 
production of coal, may allow, said Operators shall make 
deductions so authorized and deliver the same to the desig¬ 
nated District officer of the Mine Workers or to such au¬ 
thorized representative as may be designated by the Mine 
Workers. 

346 Miscellaneous 

1. An y and all provisions in either the Appalachian Joint 
Wage Agreement of June 19, 1941, or the National Bitu¬ 
minous Coal Wage Agreement of April 11,1945, containing 
any “no strike” or “Penalty” clause or clauses or any 
clause denominated “Illegal Suspension of Work” are 
hereby rescinded, cancelled, abrogated and made null and 
void. 

• *•••••••• 

3. The contracting parties agree that, as a part of the 
consideration of this contract, any and all disputes, stop¬ 
pages, suspensions of work and any and all claims, demands 
or actions growing therefrom or involved therein shall be 
by the contracting parties settled and determined exclu¬ 
sively by the machinery provided in the “Settlement of 
Local and District Disputes” section of this Agreement; or, 
if national in character, by the full use of free collective 
bargaining as heretofore known and practiced in the indus¬ 
try. 

Termination of Agreement 

This Agreement dated July 7th, 1947, shall be effective as 
of July 1,1947, and shall terminate June 30, 1948; Provided, 
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However, That either the “Parties of the First Part’’ or 
“Party of the Second Part” may terminate this Agree¬ 
ment on any earlier date by giving at least thirty (30) days’ 
written notice to the other party of such desired earlier ter¬ 
mination date. 

The foregoing termination provision shall not be con¬ 
strued to limit or affect in any way the obligations of the 
parties relating to the termination of contracts under the 
“Labor-Management Relations Act, 1947.” 

National Conferences 

It is hereby stipulated and agreed by all parties signa¬ 
tory hereto that they, and each of them, will attend any 
conference or conferences held under the terms of this 
Agreement and that such conference or conferences shall 
be convened at Washington, District of Columbia, unless 
such place of meeting is changed by mutual agreement of 
the parties. 

Integrated Instrument • • 


This Agreement is an integrated Instrument and its re¬ 
spective provisions are interdependent and shall be effec¬ 
tive from and after July 1, 1947. 

347 In Witness Whereof, each of the parties signa¬ 
tory hereto, pursuant to proper authority, has caused 
this Agreement to be signed by its proper officers or repre¬ 
sentatives at Washington, D. C., on this the 8th day of July, 
A. D. 1947. 

United Mine Workers of America 


By: John L. Lewis, President 
John O’Leary, Vice-President 
Thomas Kennedy, Secretary-Treasurer 


District No. 
District No. 
District No. 
District No. 


2— By James Mark 

3— By Frank Hughes 

4— By William Hynes 

5— By John P. Busarello 
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District No. 6—By John Owens 
District No. 8—By Thomas Rea 
District No. 10—By Sam Nicholls 
District No. 11—By Louis Austin 
District No. 12—By Hugh White 
District No. 13—By Frank D. Wilson 
District No. 14—By Henry Allai 
District No. 15—By Frank Hefferly 
District No. 16—By John T. Jones 
District No. 17—By William Blizzard 
District No. 19—By Abe Vales 
District No. 20—By William Mitch 
District No. 21—By David Fowler 
District No. 22—By Houston Martin 
District No. 23—By Ed. J. Morgan 
District No. 27—By W. A. Boyle 
District No. 28—By William Minton 
District No. 29—By George J. Titler 
District No. 30—By Samuel Caddy 
District No. 31—By Cecil J. IJrbaniak 
Percy Tetlow 

Operators 

Harry M. Moses 
Charles O’Neill 

Central Pa. Coal Producers Association 
Georges’ Creek & Upper Potomac Coal Association 
Indiana Coal Operators Association 
Indiana Coal Producers Association 
Illinois Coal Operators Association 
Northern Panhandle Coal Operators Association 
Northern West Virginia Coal Association 
Ohio Coal Association 

Retail Producers Association of Greater Johnstown 
Somerset County Coal Operators Association 
Southern Ohio Coal Operators Association 
Tri County Coal Operators Association 
The Union Pacific Coal Company 
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Western Kentucky Coal Operators Association 

Western Pennsylvania Coal Operators Association 

Big Sandy-Elkhorn Operators Association 

Greenbrier Coal Operators Association 

Hazard Coal Operators Association 

Kanawha Coal Operators Association 

Logan Coal Operators Association 

New River Coal Operators Association 

Operators’ Association of the Williamson Field 

Pocahontas Tug River Coal Operators Association 

Virginia Coal Operators Association 

Winding Gulf Coal Operators Association 

Coal Division of Eastern Gas and Fuels Associates 

Consumers Mining Company 

Crucible Steel Company of America 

H. C. Frick Coke Company 

Geneva Steel Company 

Industrial Collieries Corporation 

Inland Steel Company 

Jones & Laughlin Steel Corporation 

Republic Steel Corporation 

Tennessee Coal Iron & Railroad Company 

United States Coal and Coke Company 

Weirton Coal Company 

Youngstown Sheet and Tube Company 

American Eagle Collieries Company 

Black Mountain Corporation 

Coal Processing Corporation 

Elkhorn Coal Company 

Raleigh Wyoming Mining Company 

Warner Collieries 

Youghiogheny and Ohio Coal and Coke Company 

New Jellico Coal and Coke Company 

Walter Bledsoe Coal Company 

Emperor Coal Company 

Hellier Coal and Coke Company 

Letcher County Truck Mine Association 
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Lillybrook Coal Company 
Sandy Valley Truck Mine Association 
Westmoreland Mining Company 
West Virginia Coal and Coke Company 
Valley Camp Coal Company 

Crichton No. 4 Mine, Nicholas County, West Virginia 

Diamond Coal Mining Company 

Block Coal and Coke Corporation 

Indian Creek Coal Company 

Consolidation Coal Company of Kentucky 

Brule Smokeless Coal Company 

Red Parrott Coal Company 

C. H. Mead Coal Company 

Utah Coal Operators Association 

Commercial Mines Operating in Alabama 

Jacobs Pork Pocahontas Coal Company 

Buchanan County Coal Corporation 

Page Pocahontas Coal Corporation 

Panther Coal Company, Inc. 

Margaret Ann Coal Company 

Crystal Block Coal and Coke Company 

Red Jacket Coal Corporation 

Home Creek Smokeless Coal Corporation 

Lynn Camp Coal Corporation 

Tennessee Products and Chemical Corporation 

Tennessee Consolidated Coal Company 

Whitwell Coal Corporation 

Kaiser Company, Inc. 

Utah Fuel Company 

Red Jacket Coal Corporation (Coal Mountain, W. Va.) 

United Electric Coal Company 

Republic Coal Company 

Stearns Coal & Lumber Company 

Russel Fork Coal Company, Inc. 

Sycamore Coal Corporation 
H. E. Harman Coal Corporation 
Hamill Coal Corporation 
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Lee Red Ash Coal Corporation 

Kemmerer Coal Company 

Gunn-Quealy Coal Company 

Arkansas Oklahoma Coal Operators Association 

The American Rolling Mill Company 

Southwestern Coal Operators Association 

Harlan County Coal Operators Association 


General Counsel's Exhibit No. 5 

366 UNITED MINE WORKERS OF AMERICA 

WASHINGTON, D. C. 

April 30,1948 

NOTICE 

TO ALL SIGNATORIES TO THE NATIONAL BITUMI¬ 
NOUS COAL WAGE AGREEMENT of 1947: 

Under the terms of the National Bituminous Coal Wage 
Agreement executed at Washington, D. C., July 8, 1947, 
between the United Mine Workers of America and the sev¬ 
eral bituminous coal companies and coal operators of the 
United States, it is provided that: 

“This Agreement dated July 7,1947, shall be effective as 
of July 1, 1947, and shall terminate June 30, 1948. . . 

“It is hereby stipulated and agreed by all parties sig¬ 
natory hereto that they, and each of them, will attend any 
conference or conferences held under the terms of this 
Agreement and that such conference or conferences shall 
be convened at Washington, District of Columbia, unless 
such place of meeting is changed by mutual agreement of 
the parties." 

You are a signatory to the Agreement of July 8, 1947, 
and thereby pledged that you, and each of you, will attend 
any conference or conferences held under the terms of this 
Agreement. You are accordingly hereby officially advised 
by the United Mine Workers of America, as a party to the 
before-mentioned Agreement, that the conference as pro¬ 
vided for in the Agreement of July 8, 1947, quoted above, 
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will be held in the Shoreham Hotel, Washington, D. C., on 
May 18, 1948, at 10:00 o’clock A. M., for the purpose of 
negotiating a successor contract. 

Upon receipt of this notice, please advise Mr. John T. 
Jones, 907 15th Street, N. W., Washington 5, D. C., your 
name, company and your 1947 tonnage. 

/s/ John L. Lewis 
President, 

United Mine Workers of 
America . 

L: C 

\ 

National. Labor Relations Board 


Docket No. 5-CB-14 Official G. C. Exhibit No. 5 
Disposition Received 

In the matter of United Mine Workers, et al. 
Date 7/22/48 Reporter Smith 

No. Pages 1 


General Connsers Exhibit No. 6 

367 STATEMENT OF POLICY MADE AT BITUMI¬ 
NOUS COAL WAGE CONFERENCE JUNE 9, 
1948 BY CHARLES O’NEILL ON BEHALF OF 
CERTAIN COAL OPERATORS 


370 Our present contract contains a union shop provi¬ 
sion. Because of the Labor-Management Relations 
Act, 1947, this provision cannot be carried into the new 
agreement without first following the requirements of the 
law. This means that before any such clause can he made 
effective, the National Labor Relations Board must certify 
that at least a majority have voted to authorize the union 
to make such an agreement. The operators, however, are 
willing to insert into the contract a union shop provision 
to become effective when and to the extent permitted by law. 
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380 

The Central Pennsylvania Coal Producers’ 
Association 

Somerset County Coal Operators’ Association 
Georges Creek and Upper Potomac Coal 
Operators Association 
By Charles O’Neill 

Illinois Coal Operators’ Association 
By George F. Campbell 

Illinois Strip Operators’ Association 
Indiana Coal Producers’ Association 
By Hubert E. Howard 

Indiana Coal Operators’ Association 
By Harvey Cartwright 

Western Pennsylvania Coal Operators’ 
Association 

Northern West Virginia Coal Association 
Ohio Coal Association 
By George H. Love 

381 

Captive Mine Group 
By Harry M. Moses 

Western Coal Producers’ Association 
By S. M. Thompson 

Southern Coal Producers’ Association 
By Joseph E. Moody 

Washington, D. C. 

June 9,1948. 
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General Counsel’s Exhibit No. 7 


June 9, 1948 

MINE WORKERS ’ OFFER TO BITUMINOUS 
COAL OPERATORS 

In order to reassure the nation and to insure an adequate 
supply of coal after July 1, the United Mine Workers of 
America proposes as follows: 

1. Subject to acceptance by the bituminous coal operators 
and the approval of the Mineworkers’ National Policy Com¬ 
mittee, the negotiating representatives of the United Mine 
Workers of America will recommend that all bituminous 
coal mines remain in operation after the end of the vaca¬ 
tion period on July 6,1948, under the terms, conditions and 
rules of existing agreements, pending negotiation of a suc¬ 
cessor contract; with the understanding that any changes 
or improvements negotiated, affecting wages or conditions 
of employment, will be made retroactive to July 1, 1948, 
inclusive, provided: 

a. That this arrangement may be subject to cancellation 
by either party thereto, upon five days’ notice. 

b. That the bituminous coal operators will cause their 
trustee representative on the United Mine Workers Wel¬ 
fare and Retirement Fund, under the existing contract, to 
permit forthwith the administrative activation of said 
Fund, and that the business of the Fund and the disburse¬ 
ments of its monies be governed in all matters by the ma¬ 
jority decision of any of its three trustees; namely, Messrs, 
Bridges, Van Horn and Lewis, or their respective succes¬ 
sors. 

• ••••••••• 
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General Counsel’s Exhibit No. 8 

383 TRANSCRIPT OF PROCEEDINGS 

BEFORE THE 

BOARD OF INQUIRY TO REPORT TO THE 

PRESIDENT 

In the Matter of: Bituminous Coal Dispute 
Date: 

June 24, 1948 
Washington, D. C. 

National Labor Relations Board 
Docket No. 5-CB-14 Official G. C. Exhibit No. 8 
Disposition Received 

In the matter of United Mine Workers, et al. 

Date 7/22/48 Reporter Smith 
No. Pages 10 

384 Federal Mediation and Conciliation Service 

Board of Inquiry in the 
Bituminous Coal Dispute 

Room W-421, Statler Hotel 
Washington, D. C. 

5:00 o’clock p. m. 

Thursday, June 24, 1948. 

385 PROCEEDINGS 

Mr. Cole: Are all people present who are going to at¬ 
tend this discussion? 

Mr. O’Neill: Yes. 

Mr. Lewis: The only people here are the representatives 
of the operators and the district presidents of the United 
Mineworkers. 

Mr. Cole: And we are not expecting anybody else ? 

Mr. Lewis: No. 

Mr. Cole: All right. 

Mr. Lewis or Mr. O’Neill, will you inform us? 
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Mr. Lewis: Would you care to have me state it, Charlie? 

Mr. O’Neill: Yes. 

Mr. Lewis: In behalf of the Mineworkers I will say that 
we believe that we have reached an agreement in principle 
on all the matters of major magnitude involved in the new 
agreement, to be effective as of July 1, and that certain 
incidental matters of detail and application in the instru¬ 
ment of extension in the preparation of that instrument will 
require a little time to work out. 

We have jointly arranged, if the schedule works out, to 
start on that with a small group on each side at 8:00 o’clock 
tonight in this Hotel after this meeting is over after din¬ 
ner. 

386 It is our intention, and I am quite sure it is of the 
operators, to expedite that with all possible dispatch. 
The quicker we can get the thing disposed of the more 
happy we will be. 

The Mineworkers’ representatives have referred this 
matter to their policy committee composed of a substantial 
number of United Mineworkers of America, many of whom 
work in the mines, and they have approved the recommen¬ 
dation of their officers and representatives and have author¬ 
ized us to execute a contract on a tentative basis to be re¬ 
ported to them. 

Mr. Cole: Mr. O’Neill? 

Mr. O’Neill: Mr. Chairman, I concur in the statement 
made by Mr. Lewis. 

There are several segments of the industry that have not 
indicated their final position. There is sufficient tonnage, 
such a large proportion of the tonnage, here that have ex¬ 
pressed a willingness to go along with what has been done, 
and subject to clearing up these minor details we are ready 
to go ahead and execute this agreement tonight. 

Mr. Cole: Mr. Lewis has stated and you have concurred 
in his statement that all matters of major magnitude have 
been agreed upon by the two parties, in substance. You 
concur in that statement? 
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Mr. O’Neill: Yes. 

387 Mr. Cole: Do you see any reason why, in the 
language of the Act, any peril to national health and 

safety, insofar as a strike, would be a peril, or a possibility 
of a strike, would be a peril to the national health and 
safety in the situation that now exists, Mr. O’Neill? 

Mr. O’Neill: In my opinion there is none. 

Mr. Moses: Mr. Cole. 

Mr. Cole: Mr. Moses. 

Mr. Moses: I would like to make a statement on this 
agreement. 

I have not been a party to the negotiation of the agree¬ 
ment. I have not been directly represented. I am fully 
aware of the results of the negotiations. 

The group that I represent are opposed to the general 
theory of wage increases and the attendant price advances 
which are inevitable as a result of this agreement, in our 
opinion. 

We are, however, aware of the realities of this situation. 
The contract has been negotiated by the commercial seg¬ 
ments of our industry where we have always contended it 
should be, and with that brief statement of a position, it 
isn’t meant to be anything other than a statement of our 
text at least, a text that the steel industry of America has 
proclaimed far and wide as a background for their past and 
future dealings in their commercial field and their 

388 price structure and their wages. 

We bow to the fact that the only alternative we 
might have to this situation would be a suspension of pro¬ 
duction in our coal mines and an inevitable acceptance of 
the terms of an agreement that have been worked out here. 

Therefore, despite our basic believe that the theory is 
wrong, we accept our minority role here and reluctantly 
consent to go along with the general picture. 

Mr. Cole: Can anybody estimate for us, even in round 
figures, the percentage of tonnage or the number of tons 
that are in accord on the understanding so far? 
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Mr. Lewis: Before the response to that question, if you 
would permit, could I ask that Mr. Moses’ interests be iden¬ 
tified for the record? 

Mr. Cole: Mr. Moses, would you identify the interest 
you represent? 

Mr. Moses: I represent, sir, the so-called “captive 
mines,” the owners of coal mines who consume their own 
production in the manufacture of steel. 

Mr. Lewis: Would you mind putting in the tonnage, Mr 
Moses? 

Mr. Moses: Approximately 60 million tons. 

Mr. Cole: Mr. O’Neill, would you care to answer my 
question? 

Mr. O’Neill: I think we can say, subject to cor- 
389 rection by the parties, about 450 millions of tons. 

That is subject to what Mr. Moodey would say. I 
haven’t heard from the Far West yet, but I understood 
they were inclined to go along. That would make it 450. 

Mr. Cole: Would the 450 include the 60 million tons 
that Mr. Moses spoke of? 

Mr. O’Neill: Yes; that is right. 

Mr. Thompson: Mr. Chairman. 

Mr. Cole: Mr. Thompson. 

Mr. Thompson: I represent the West and would like to 
say that in our district we have both captive and commer¬ 
cial tonnage and, while due to some problems of geography, 
our position is not entirely clear, I feel confident we will 
find a way to go along with Mr. O’Neill’s position. 

Mr. Moodey: Mr. Chairman. 

Mr. Cole: Mr. Moodey. 

Mr. Moodey: Joseph E. Moodey, Southern Coal Produc¬ 
ers Association. We have one problem and it is a legal 
problem that I think I should mention, only that I don’t 
know whether it is solid or not at the moment. 

Mr. Lewis: If you are going to analyze, I suggest that 
you would prejudice consideration in the joint conference. 

Mr. Moodey: I don’t think so. I hope I won’t. I bring 
it up only because it is a serious matter with us. 
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390 Mr. Lewis: I beg your pardon. If you are going 
to spread this on the public record of the Board of 

Inquiry before we finish our analysis and possible disposi¬ 
tion of it, I suggest that it would not be constructive. 

Mr. Moodey: My statement here, I think, if you will just 
let me finish, Mr. Lewis, will not. It is a legal question and 
may very well have been settled at the moment. I don’t 
happen to know that. I only mention it because it could be 
a stumbling block if we cannot work it out. However, it 
does seem reasonable to expect that we will work out a 
satisfactory understanding of it. 

Mr. Cole: Are your associates, Mr. O’Neill and the other 
gentlemen who have spoken, Mr. Love, aware of this legal 
problem? 

Mr. Love: Yes, sir. 

Mr. Cole: You, nevertheless, say they are in accord? 

Mr. Love: I believe our final contract that we work out 
this evening will be agreeable to both sides. I firmly be¬ 
lieve that. Something may happen in the wording of the 
contract, but I don’t think it will. We agree and are in 
substantial accord on the main issues. 

Mr. Cole: Dr. Fisher suggests that perhaps some of the 
discussion might be more fruitful if we went off the record 
a moment. Does anybody feel there is anything they 

391 care to say off the record that they don’t want to say 
on the record? 

Mr. Moodey: Mr. Chairman, I don’t want to discuss the 
terms and I don’t think it is good to do it. 

Dr. Bakke: We agree with that. 

Mr. Moodey: I just want to say, as a matter of notice, 
that we do have a little stickler, but it can be worked out. 

Mr. Cole: Mr. Cook. 

Mr. Cook: May I say that I don’t believe our tonnage 
is in this 450 million, and we are willing to go along with 
about 15^ million tons. 

Mr. Cole: In addition to the amount mentioned? 

Mr. Cook: In addition to the 450. 


Mr. Cole: May I ask this question, gentlemen, very 
broadly: Does either side see any reason why this Board 
should not file its report tonight and say just what you 
have told us now, that the parties have reported to us that 
they have agreed on all major provisions, that the remain¬ 
ing provisions are more a matter of detail and that they all 
express confidence that those items will be ironed out and 
embodied in the contract which will be signed? 

Mr. Moodey: It is my understanding that that is the 
purpose of our report. 

Mr. Cole: Yes. I take it as such and I just wanted 
392 to restate it. 

Mr. Lewis: May I answer off the record? 

Mr. Cole: Certainly, Mr. Lewis. 

(Discussion off the record) 

Mr. Cole: We have to say something to the press. My 
thought would be that we briefly summarize what you re¬ 
ported to us; announce to them that you are going into ses¬ 
sion tonight to work out details to write up a contract as 
expeditiously as possible; that we have no terms and con¬ 
ditions of any character to report; that you people will join 
your separate reports in detail when you have completed 
your contract and when you see fit; is that satisfactory? 

Mr. O’Neill: It is with us. 

Mr. Lewis: Yes. 

Dr. Blake: Off the record a moment. 

(Discussion off the record) 

Mr. Cole: We will now call in the press. 

(Whereupon, at 5:25 o’clock p.m. the hearing adjourned.) 
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General Counsel’s Exhibit No. 9 

399 REPORT OF BOARD OF INQUIRY CREATED 
BY EXECUTIVE ORDER 9970 
The imminence of the expiration of the current contract 
between the United Mine Workers of America and bitumi¬ 
nous coal operators, and the consequent threat of a stop¬ 
page of work in accordance with the “no contract, no work” 
tradition of the industry, created a situation which 
prompted the President to appoint this Board pursuant to 
Section 206 of the Labor-Management Relations Act of 
1947. 


407 The parties continued their negotiations after 
their report to the Board on June 23, and at 5:00 
P. M. on June 24 reported to the Board as follows: The 
United Mine Workers of America and the representatives 
of operators producing 460,000,000 tons of coal were in 
agreement in principle on the terms of a 1948 contract. 
The representatives of the southern coal operators and of 
the captive mines had certain reservations, but were confi¬ 
dent that an agreement could be made; that they were 
meeting at 8:00 P. M. on this date to work out the details 
of a final contract; and that they anticipated that an agree¬ 
ment would be consummated by June 25. 

415 July 2,1948 

General Counsel’s Exhibit No. 10. 

COPY 

National Labor Relations Board 
Docket No. 5-CB-14 Official G. C. Exhibit No. 10 
Disposition Received 

In the matter of United Mine Workers, et al. 

Date 7/22/48 Reporter Smith. 

No. Pages, 1 

A NOTICE TO CONTRACT EMPLOYEES: 

Employment at this mine is available to all contract em¬ 
ployees at the dollar-a-day increase in wage rates contained 
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in the Bituminous Coal Wage Agreement of 1948. In addi¬ 
tion, the H. C. Frick Coke Company will pay the increased 
royalty of 20^ per ton to the United Mine Workers of 
America Welfare and Retirement Fund on all coal mined 
for use or sale. 

The H. C. Frick Coke Company has not executed the 
Bituminous Coal Wage Agreement of 1948 because in its 
opinion the Agreement contains a Union Shop provision 
which violates a Federal law. 

The law expressly states that it shall be an unfair labor 
practice for an employer to make a Union Shop provision 
effective unless the National Labor Relations Board has 
certified that at least a majority of employees have voted 
by secret ballot under the National Labor Relations Board’s 
supervision, to authorize such a provision. 

This Company cannot properly or fairly be asked to exe¬ 
cute a labor contract which violates an Act of Congress. 
This Company is willing to accept the other provisions of 
the new Wage Agreement and the Union Shop provision 
provided it does not become effective until authorized in 
the manner specified in the law. 

/s/ Harry M. Moses 
President 

General Counsel’s Exhibit No. 11 

416 Case No. 5-CB-14 

STIPULATION 

Come now the above parties, and stipulate as follows: 

I. 

Based upon a charge filed by “the companies” a Com¬ 
plaint alleging unfair labor practices in violation of Sec¬ 
tions 8(b)(1)(A), 8(b)(2) and 8(b)(3) has been issued 
and is now pending a hearing in this cause. 
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n. 

The parties being desirous that production of coal from 
the mines owned by the Companies be immediately resumed, 
have this day, contemporaneously with execution of this 
stipulation, signed the National Bituminous Coal Wage 
Agreement of 1948. 

m. 

Hearings, reports and appeals based on, or in- 
417 volved in, said Complaint shall take the usual and 
normal procedure provided by statute and the rules 
and practices of the Board until this cause shall have been 
processed to final conclusion. The right of any party desir¬ 
ing to effect appeals or reviews of any of the findings, 
reports, decisions and/or orders which may hereafter be 
entered in this cause, either by the Trial Examiner, the 
Board, or any appropriate appellate court is expressly re¬ 
served to said party. 

IV. 

The National Bituminous Coal Wage Agreement of 1948 
as signed by the parties shall be effective and fully opera¬ 
tive from July 1, 1948 to June 30, 1949, subject to a final 
decision of the court of last resort to which any party may 
appeal, which decision shall, when entered, be by the parties 
made effective. 

International Union, United Mine 
Workers of America, and John L. 
Lewis, President of said Union 
By Welly N. Hopkins. 

Jones & Laughlin Steel Corporation, et al. 
By Harry M. Moses. 

July 13, 1948. 

• ••••••••• 
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General Connsers Exhibit No. 12 

418 

Page Four United Mine Workers Journal August 15,1944 

“Not Guilty!” 

By John L. Lewis 

419 United Mine Workers Journal Page Five 

It was the Policy Committee, by unanimous vote, that 
rejected the jurisdiction of the War Labor Board and de¬ 
manded the resumption of collective bargaining. The de¬ 
mand was not heeded, and when the thirty-day extension 
ended on April 30, the miners laid down their tools. This 
is our historic and automatic procedure. For fifty-three 
years, a contract has been our protection against rapacity 
and ill-faith. No contract, no work. No stoppage order 
ever goes out. If a new agreement has not been signed be¬ 
fore the expiration of the old, -the men quit. Nevertheless, 
we were not careless of the national interest, for we knew 
that there were 79,000,000 tons of bituminous coal in stor¬ 
age. 

• ••*•***•• 

421 

General Connsers Exhibit No. 13 

Page Ten United Mine Workers Journal 

UNITED MINE WORKERS JOURNAL 
Official Publication United Mine Workers of America 
K. C. Adams, Editor 

Vol. LVII June 1, 1946 No. 11 

The economic creed of the U. M. W. A.—“No contract, 
no work”—effectively employed, constitutes an educational 
institution. A “dim-out” is a “knock-out.” 
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General Counsel’s Exhibit No. 15 

It is agreed by the parties hereto that the National Bitu¬ 
minous Coal Wage Agreement of 1948 this day executed by 
the parties shall not be construed, as between the parties, so 
as to require the performance by either of them of any ille¬ 
gal act, and that the union shop provisions of the contract 
shall become effective from and after the presentation to 
the operators signatories of written check-off authoriza¬ 
tions from its employee members of the union ratifying and 
affirming the negotiation (in behalf of said members) by 
the Union, of the union shop provisions of said agreement, 
and that from and after the execution of said evidences of 
affirmation the operators signatories will fully administer 
and perform all of the contractual requirements of the 
agreement. 


425 

General Counsel’s Exhibit No. 16 

I, the undersigned, do hereby authorize and request the 
above named Company or its successor, on each payday 
hereafter to deduct from my wages (or earnings) all the 
amounts of money due to the United Mine Workers of 
America by me as membership dues (including initiation 
fees and assessments), and to promptly transmit and de¬ 
liver the same to its duly authorized representative. By 
this authorization I do hereby specifically authorize, ap¬ 
prove, ratify and affirm the negotiation for me and in my 
behalf by the International Union, United Mine Workers of 
America, of the National Bituminous Coal Wage Agree- 
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ment of 1947 and the union shop provision therein con¬ 
tained, and any and all extensions thereof which have here¬ 
tofore been or which may hereafter be negotiated in my 
behalf. This assignment, authorization and directive shall 
be irrevocable for the period of one year,'or until the ter¬ 
mination of said agreement, whichever occurs sooner, and 
I agree and direct that this assignment, authorization and 
direction shall be automatically renewed and shall be irre¬ 
vocable for successive periods of one year each or for the 
period of each succeeding agreement, whichever shall be 
shorter, unless written notice is given by me to the Com¬ 
pany and the Union not more than twenty (20) nor less 
than ten (10) days prior to the expiration of each period 
of one year, or of each agreement, whichever occurs sooner. 


Member of Local No, 
June 29,1948 W. EL H. 


Respondents’ Exhibit No. 1. 

426 7-13-48 

Harry M. Moses, acting for the so-called Captive Mine 
Operators, released the following statement today: 

“ Under the guidance of Judge Goldsborough, a compro¬ 
mise arrangement was made today in the dispute between 
the Captive Mine Operators and the United Mine Workers 
of America over the union shop provision in the 1948 Bitu¬ 
minous Coal Wage Agreement. Mining of coal is expected 
to be resumed tomorrow. 
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“Simultaneously with the signing of the new wage agree¬ 
ment, a stipulation was signed by the Union and the Cap¬ 
tive Operators under which the proceeding now pending 
before National Labor Relations Board will be processed 
to final conclusion. 

“The parties also stipulated that the new wage agree¬ 
ment would be ‘effective and fully operative from July 1, 
1948, to June 30, 1949, subject to a final decision of the 
court of last resort to whieh any party may appeal which 
decision shall, when entered, be by the parties made effec¬ 
tive’ 


Respondents’ Exhibit No. 2. 

429 CONSTITUTION OF INTERNATIONAL UNION 

United Mine Workers of America 
Washington, D. C. 

Adopted at 
Cincinnati, Ohio 
on September 19, 1944 

Effective October 1,1944 

• ••••••••• 

431 CONSTITUTION 


Article L 
Name. 

This Organization shall be known as the United Mine 
Workers of America. It shall be International in scope, 
and as an organization shall not be committed to or favor 
any particular religious creed; neither shall affiliation here- 





with interfere with the religious or political freedom of 
individual members. 

Article II. 

Objects. 

First. To unite in one organization, regardless of creed, 
color or nationality, all workers eligible for membership, 
employed in and around coal mines, coal washeries, coal 
processing plants, coke ovens, and in such other industries 
as may be designated and approved by the International 
Executive Board, on the American continent. 

432 Second. To increase the wages, and improve the 
conditions of employment of our members by legis¬ 
lation, conciliation, joint agreements or strikes. 

Article IX. 

450 Sec. 27. The Board shall have power between Con¬ 
ventions, by a two-thirds vote, to recommend the 
calling of a general strike, but under no circumstances shall 
it call such a strike until approved by a referendum vote 
of the members. 

466 Article XII. 

Conventions. 

Section 1. The next International Scale and Policy Con¬ 
vention shall be held on the first Tuesday in October, 1946, 
and the next International Constitutional Convention shall 
be held on the first Tuesday in October, 1948, at such places 
as may be determined by the next preceding Convention; 
provided, however, that the dates and places of holding 
such Conventions may, upon good cause, be advanced, post¬ 
poned, or changed by resolution to that effect duly adopted 
by the International Executive Board. 

Sec. 2. Representatives to the International Convention 
shall be elected directly from Local Unions they rep- 
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467 resent, and shall have one vote for one hundred mem¬ 
bers or less, and one additional vote for each one 
hundred members or majority fraction thereof, but no dele¬ 
gate shall have more than five votes. 


Respondents’ Exhibit No. 3. 

539 The following motion by Arthur Biggs, seconded 
by Adolph Pacifico, was on May 20,1948 adopted by 
a unanimous vote of the National Policy Committee, United 
Mine Workers of America: 

“Be it recolved by the National Policy Committee, United 
Mine Workers of America, in formal session, that the Ex¬ 
ecutive Officers of the International Union be and they are 
hereby authorized, directed, and empowered to attend and 
participate in any and all conferences with the Coal Oper¬ 
ators or their representatives, to meet any emergencies, and 
to negotiate a successor agreement to the National Bitumi¬ 
nous Coal Wage Agreement of 1947, due to expire by its 
terms on June 30, 1948; and said Executive Officers are 
hereby further authorized, empowered and directed, subject 
to the approval of the National Policy Committee, to nego¬ 
tiate and execute such successor agreement as they deem 
the best obtainable, looking to the protection and best inter¬ 
ests of the members of United Mine Workers of America, 
said Executive Officers being further specifically directed 
to retain and carry forward into any successor agreement 
all of the benefits heretofore obtained in behalf of the mem¬ 
bers of United Mine Workers of America and now existing 
under the terms of the 1947 and previous Agreements.” 

National Labor Relations Board 
Docket No. 5-CB-14, Official Exhibit No. 3 

Disposition received 
In the matter of United Mine Workers et al. Date 7/23/48 
Witness.Reporter Mechlin, No. Pages 1 
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Respondents’ Exhibit No. 5. 

542 UNITED STATES OF AMERICA. 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 

Case No. 5-CB-14 

ORDER DESIGNATING TRIAL EXAMINER 

It is hereby ordered that William R. Ringer act as Trial 
Examiner in the above case and perform all the duties and 
exercise all the powers granted to trial examiners under 
the Rules and Regulations—Series 5, of the National Labor 
Relations Board. 

Dated, Washington, D. C., July 22,1948. 

William R. Ringer 
Chief Trial Examiner 

Respondents’ Exhibit No. 6. 

556 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

Case No. 5-CB-14 

STATEMENT OF EXCEPTIONS FILED WITH THE 
NATIONAL LABOR RELATIONS BOARD ON BE¬ 
HALF OF INTERNATIONAL UNION, UNITED 
MINE WORKERS OF AMERICA, AND JOHN L. 
LEWIS, PRESIDENT OF SAID UNION, TO THE 
INTERMEDIATE REPORT AND RECOMMENDED 
ORDER OF WILLIAM R. RINGER, TRIAL EXAM- 
INER, DATED JANUARY 18, 1949, IN THE 
ABOVE-CAPTIONED CASE, AND FILED WITH 
SAID BOARD. 


Now come the respondents International Union, United 
Mine Workers of America, and John L. Lewis, President 
of said Union, and each of them, and except to the Inter- 
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mediate Report and Recommended Order of William R. 
Ringer, Trial Examiner, dated January 18, 1949, in the 
above-captioned case, and filed with the National Labor 
Relations Board, as follows: 

557 I. Exceptions to Statement op the Case 

(1) The above-named respondents, and each of them, ex¬ 
cept to the following statement, beginning on line 51 of 
page 2: 

“The answer of the Respondents, as amended at the hear¬ 
ing, admitted certain of the allegations of the complaint, de¬ 
nied the commission of any unfair labor practices, averred 
that the Union at all times bargained in good faith, and 
averred that the employees of the companies desired and 
approved the execution of the union-shop contract.” 

Respondents say that such statement does not state com¬ 
pletely the position of Respondents as asserted by them in 
their Answer, as amended, and omits consideration of: 

(a) Respondents’ averments in paragraph 6 of said An¬ 
swer, as amended, that on July 13,1948, the Companies and 
the Union executed the 1948 Agreement containing the 
union shop provision which had been included in all wage 
agreements between said parties beginning in 1941; that all 
the employees affected by the union shop provision in the 
1948 Agreement, were members of the Union at the time of 
the expiration of the 1947 Agreement; that none of the said 
employees has withdrawn or attempted to withdraw from 
Union membership since said termination date; that, in con¬ 
formity with, and pursuant to, the constitution of the Union, 
the Union’s Scale Committee, at a convention authorized by 
the said constitution, established for the Union and the 
members thereof a National Policy Committee to effectuate 
the wage policy therefor and clothed said committee with 
authority to deal with all matters in the making of basic 
wage agreements, and the 1948 Agreement was negotiated, 
approved and affirmed by said National Policy Committee, 
empowered as aforesaid, as representatives of the 

558 said employees and members of the Union; that in 
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the negotiation and execution of the National Bitu¬ 
minous Coal Wage Agreement of 1948, the Union and the 
officers and agents thereof who participated therein were 
acting within the scope of authority delegated to them by 
and under the instruction of the employees of the com¬ 
panies, as members of the Union, and that the request of 
said Union officers and agents for the union shop provision 
was in law and in fact a discharge of the mandate of and 
from the Union’s membership to their representatives for 
the negotiation of a wage agreement containing the union 
shop provision. 

(b) Respondents’ averments in said paragraph 6 that 
neither the complainant nor the charging companies have 
contended otherwise than that the employees of the com¬ 
panies would vote overwhelmingly for the union shop. 

(c) Respondents’ averments in said paragraph 6 that the 
individual employees of the companies, who are members 
of the Union, with knowledge of the dispute between the 
Union and the companies concerning the union shop provi¬ 
sion, in their own right and in protest to the refusal of the 
companies to accept the 1948 Agreement (including the 
union shop provision), refused to return to work for the 
companies after termination of their vacation period on 
July 6, 1948; and the further averment therein set forth 
that although the employees were advised by their em¬ 
ployers that employment was available to them upon terms 
and conditions consonant with the 1948 Agreement, other 
than the union shop provision, and that said employers were 
willing to adopt the “union shop provision, provided it does 
not become effective until authorized in the manner speci¬ 
fied in the law”, the employees refused to return to 

559 work and continued so to refuse to return to work 
until the companies executed the 1948 Agreement con¬ 
taining the controverted union shop provision. 

(d) Respondents’ averments contained in said paragraph 
6 that respondents and each of them are without knowledge 
of any complaint from any of the said employees of the 
Union’s demand for the union shop provision as contained 
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in the 1948 Agreement, either prior or subsequent to the 
execution thereof by the companies, and that the action 
and conduct of the employees in remaining away from work 
and in not complaining of the Union’s demand were tacit 
approval of the Union’s request for said provision, and 
that since the resumption of work by said employees “coal 
has been, and is now being, produced under said Agreement 
of 1948 without dissidence of the issue relating to the union 
shop from any of said employees.” 

(e) Respondents’ averment as contained in said para¬ 
graph 6 that “as evidence of its good faith and that its re¬ 
quest was wholly with the authority and consent of said 
employees”, respondents offered to furnish the companies 
authorizations signed by the involved employees showing 
their written approval of the Union’s request, but this offer 
was rejected by the companies’ representative. 

(f) Respondent’s averments in said Answer, as amended, 
as set forth under the headings Second Defense, Third De¬ 
fense, and Fourth Defense. 

560 (g) Denial by the Union that certification by the 

National Labor Relations Board that at least a ma¬ 
jority of eligible employees voting in the most recent elec¬ 
tion held under Section 9 (e) of the Act, had voted to au¬ 
thorize the Union to make a union shop agreement is requi¬ 
site. (Tr. p. 12, 256-7). 

(h) Union’s denial that the Union engaged in a strike as 
averred in Paragraph IX-B of the Amended Complaint, 
and Union’s assertion that the employees of the charging 
companies “in their own right and in protest to a refusal of 
said companies to accept the 1948 agreement, including the 
union shop, abstained from their work.” (Tr. p. 12, 256-7) 

(i) Denial by Union of the charges contained in Para¬ 
graph IX-C that the companies “yielded to the demands 
and insistence of the respondents”, and Union’s assertion 
that the 1948 Agreement between respondents and the 
charging companies resulted from a settlement which was 
reached by said companies voluntarily and under the guid¬ 
ance of Justice T. Alan Goldsborough, Judge of the United 
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States District Court for the District of Columbia; and that 
if such agreement, so executed is illegal or a statutory viola¬ 
tion, the complaining companies, and each of them, are 
equally participants vrith respondents, and should be equally 
so charged. (Tr. 12-14, 256-7) 

(2) Respondents, and each of them, except to the follow¬ 
ing ruling, beginning on line 57, page 2, which reads as 
follows: 

“Ruling on the motion to dismiss was reserved at the 
hearing and is now denied for the reasons hereinafter set 
out in this report.” 

561 H. Exceptions to Findings op Fact 

The Unfair Labor Practices. 

(1) Respondents, and each of them, except to the state¬ 
ment contained in the first sentence of the paragraph which 
begins on line 50 of page 3, and say that their specific objec¬ 
tion thereto is that the request for a conference to negotiate 
a successor contract was directed to all signatories to the 
1947 Agreement, which included coal associations in addi¬ 
tion to coal operators. (See General Counsels Exhibit 
No. 5; Tr. 39, 40). 

(2) Respondents and each of them, except to the state¬ 
ments beginning on line 5 of page 4, and extending through 

* and including line 18 on said page. Respondents and each 
of them say that said statements omit consideration of addi¬ 
tional provisions in said contracts pertinent to the union 
shop issue, which read as follows: 

“Note: The amendments to the enabling clause of the 
Basic Agreement, covering recognition of the United Mine 
Workers of America, do not change the rules or practices 
of the industry pertaining to management. The Mine Work¬ 
ers intend no intrusion upon the rights of management as 
heretofore practiced and understood” 

562 “EXPLANATORY MEMORANDUM 

“Explanatory memorandum in re the Appalachian Wage 
Agreement dated May 12, 1939, made by John L. Lewis, 
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President of the United Mine Workers of America, to the 
Appalachian Joint Conference, is also appended to this 
Agreement: 

“The United Mine Workers of America agree that any 
expulsion or suspension from membership of an indi¬ 
vidual under the changed terms of the enabling clause of 
this Agreement shall be reviewed by the Executive Board 
of the International Union, United Mine Workers of Amer¬ 
ica, before any individual employed is deprived of his em¬ 
ployment. 

“With reference to the sentence in the enabling clause 
stating that all employes shall ‘be’ members of the United 
Mine Workers of America, the word ‘be’ is used in its fu¬ 
ture tense, and the clause so noted becomes effective and 
operative after an individual has been employed and starts 
to work.” 

(See General Counsel’s Exhibit No. 2; Tr. 115-7.) 

(3) Respondents, and each of them, except to the state¬ 
ments of fact in the paragraph beginning on line 35, page 
5, and extending through and including line 42 on said page. 
Respondents, and each of them, say that such statements 
are contrary to the evidence and are challenged by the re¬ 
corded proceedings had before the Board of Inquiry on 
June 24, 1948. (General Counsel’s Exhibit No. 8, pp. 182- 
189.) 

(4) Respondents, and each of them, except to the state¬ 
ment of facts in the paragraph beginning on line 3, 

563 page 6, and extending through and including line 7 
on said page, and say that such statement omits con¬ 
sideration of the “Conclusion” contained in the “Report 
To The President On The Labor Dispute In The Bituminous 
Coal Industry By The Board of Inquiry Created By Execu¬ 
tive Order 9970” and dated June 24,1948, reading thus: 

“The threat to the public interest which prompted the 
appointment of this Board has been eliminated by the reso¬ 
lution of the dispute between the parties. There is there¬ 
fore no reason to analyze further the facts of the dispute, 
the positions of the parties, and the relationship of such 
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matters to the threat to the public interest. The issues have 
been resolved by the process of collective bargaining. The 
concern for the public interest on the part of the represen¬ 
tatives of the operators in the bituminous coal industry and 
the United Mine Workers of America has been clearly dem¬ 
onstrated/ 7 

(5) Respondents, and each of them, except to the state¬ 
ments contained in paragraph beginning on line 9, page 6, 
and extending through and including line 16 on said page, 
and say that such statements omit consideration of the pro¬ 
posal made by Union’s counsel to provide the companies 
with individually signed employee ratifications of the union 
shop provision. (General Counsel’s Exhibits Nos. 15 and 
16; Tr. 166-170). 

(6) Respondents, and each of them, except to the finding 
of fact beginning on line 11, page 7 and continuing 

564 through line 32 on said page. Such findings of fact 
are without evidence to support them and are con¬ 
trary to law and to the evidence contained in the record of 
this case. 

(7) Respondents, and each of them, except to the follow¬ 
ing statement, beginning on line 45 of page 8: 

“Section 8 (b) (2) of the Act provides that it shall be an 
unfair labor practice for a labor organization or its agent 
‘to cause or attempt to cause an employer to discriminate 
against an employee in violation of subsection (a) (3),’ ref¬ 
erring, of course, to Section 8(a) (3). The provision just 
quoted obviously includes as the discrimination caused or 
attempted to be caused, any discrimination in violation of 
Section 8(a) (3). The language is clear and unambiguous. 
There is no requirement that the labor organization be the 
represetnative of employees in an appropriate unit, nor 
that it have bargaining rights or a contract.” 

(8) Respondents, and each of them, except to the state¬ 
ment and finding of fact beginning on line 6, page 9, and 
reading: 

“There would seem to be no question that application by 
the companies of the provision that all employees be or be- 
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come members of the Union, would constitute discrimina¬ 
tion under Section 8 (a) (3) unless such union-shop provi¬ 
sion has been preceded by the election and 'certification pro¬ 
cedures set out in the proviso in said subsection. It 

565 is entirely clear from the record that the Union has 
not been so certified by the Board after a union-shop 

election.” 

Respondents, and each of them, say that insofar as the 
foregoing purports to be a statement of the law, it is con¬ 
trary to law, and that insofar as the second sentence pur¬ 
ports to be a finding of fact, it is unwarranted and without 
competent evidence in the record to sustain it. 

(9) Respondents, and each of them, except to the findings 
and opinion as set forth in that portion of the paragraph 
beginning with the sentence on line 16, page 9, and extend¬ 
ing through and including line 36 on said page. Respon¬ 
dents, and each of them, say that the decision in the Na¬ 
tional Maritime Union case is not applicable on the issue 
of unfair labor practices in the instant case and is contrary 
to law; that said findings of fact in the instant case omit 
consideration of 

(a) Pertinent portions of the 1948 Agreement hereinbe¬ 
fore set out under subsection (2) of section II designated 
“Exceptions To Findings Of Fact”, to which reference is 
made; 

(b) The uncontradicted evidence that the 1948 Agreement 
was arrived at under the auspices and guidance of Judge T. 
Alan Goldsborough, Judge of the United States District 

Court for the District of Columbia (Tr. 148), as well 

566 as other facts relating to Judge Goldsborough’s par¬ 
ticipation in events leading to the execution of said 

agreement (See testimony of witnesses Moses, Tr. 179-180, 
152-3, 89-97,132-149, Respondents’ Exhibit 1, and Gall, Tr. 
205-209); 

(c) The admission by witness Gall that the stipulation 
(General Counsel’s Exhibit No. 11) was entered into in good 
faith (Tr. 208) and was not in the nature of an amendment 
to said Agreement (Tr. 208); 
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(d) The uncontroverted fact of Union counsel’s proposal 
to provide the companies with individually signed employee 
ratifications of the union-shop provision; 

(e) Lack of objection by the companies to the union shop 
as such; that there had been no objection to the union-shop 
provision in the 1947 Agreement or agreements prior there¬ 
to, or its inclusion in the 1948 Agreement; that no one had 
been denied employment because of the inclusion of the 
clause (Tr. 216-7); 

that designation of the union-shop clause as illegal in 

567 this case is contrary to law and to the evidence in this 
case; and that there is no basis in the record for the 

statement contained in the sentences of said paragraph be¬ 
ginning on line 25 and extending through and including 
line 30. 

(10) Respondents, and each of them, except to the find¬ 
ings of fact beginning on line 40, page 9, and extending 
through and including line 43 on said page, and say that 
such finding is contrary to law and the evidence in this case. 

(11) Respondents, and each of them, except to the find¬ 
ings, statements and conclusions in the paragraph begin¬ 
ning on line 45, on page 9, and extending through and in¬ 
cluding line 57 on said page, and say that the National 
Maritime Union decision is not applicable to the facts in the 
instant case, and is contrary to law, and that the designa¬ 
tion of the union-shop agreement as unlawful and the find¬ 
ings contained in said paragraph are contrary to law and 
the evidence in this case. 

(12) Respondents, and each of them, except to the find¬ 
ing beginning on line 59, page 9, and extending through and 
including line 61 on said page, and say that such finding is 
contrary to law and the evidence in this case. 

(13) Respondents, and each of them, further except to the 
‘‘Findings of Fact” and say that in addition to the 

568 omissions hereinbefore noted under subparagraphs 
(1) to (12), inclusive, the trial examiner failed to in¬ 
clude in his “Findings of Fact”, on the issue of alleged 
unfair labor practices, and to give consideration to numer- 
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ous pertinent facts appearing in the evidence, including, bnt 
not limited to the following matters: 

(a) Testimony that the coal tonnage produced by captive 
mines constitutes less than ten percent of the total coal 
production in the bituminous coal industry (Tr. 151-2). 

(b) The admission of General Counsel’s witnesses Gall 
(Tr. 204-5), and Moses (Tr. 130-1), that on June 24,1948, a 
drafting committee was designated to place in writing the 
wording of the 1948 contract for signatures on the morning 
of June 25. (See General Counsel’s Exhibit No. 8, p. 182- 
189) 

(c) Execution of the 1948 Agreement by the Union was 
pursuant to the policy adopted at the Union’s Scale and 
Policy Convention and was consonant with the Union’s con¬ 
stitution and the mandate adopted at said Convention re¬ 
quiring the union-shop clause in said Agreement (Respon¬ 
dents’ Exhibits Nos. 2 and 3; Tr. 228-241). 

(d) The uncontradicted testimony of General Counsel’s 
witness Gall that the operators knew as a practical matter 
that the union-shop conditions were going to persist in the 
mines of the operators (Tr. 185), as well as the uncontro¬ 
verted testimony that there is agreement by the captive 
mine operators that in the event of an election on the union- 
shop issue, the miners would vote overwhelmingly for the 

union-shop (Tr. 187-188,217). 

569 (e) The unchallenged admission of witness Moses 

that on June 30, 1948, when the 1947 Agreement ex¬ 
pired, and on July 6,1948, the end of the miners’ vacation 
period, and on July 13, 1948, when the miners returned to 
work, the employees of the captive mines (excepting an 
exempted classification) were members of the respondent 
union (Tr. 123-4). 

The Effect of the Unfair Labor Practices 

(14) Respondents, and each of them, except to the finding 
beginning on line 46, page 10, and extending through and 
including line 51 on said page, and say that it is contrary 
to law and the evidence in this case. 
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Remedy 

(15) Respondents, and each of them, except to the finding 
contained under the heading “Remedy”, beginning on line 
55, page 10, and extending through and including line 5 on 
page 11, and say that such finding is contrary to law and 
the evidence in this case. 

IH. Exceptions to Rulings of the Trial Examiner in Ad¬ 
mitting Evidence Offered by General Counsel and in 
Rejecting Evidence Offered by Respondents. 

(1) It was prejudicial error for the trial examiner to per¬ 
mit the following questions to be answered over objection 
by respondents: 

“Q. (By Mr. Barban) Mr. Moses, with respect to those 
occasions on which the mine owners’ prior contract with the 
United Mine Workers has expired without a successor con¬ 
tract having been entered into, what has occurred in 
570 the operation of the mines?” 

to which the witness, over respondents’ objection, 
replied: 

“The Witness: Except on occasions when the coal mines 
of the country were being operated under Government con¬ 
trol or under the compulsion of an Executive request of the 
President of the United States, the general practice almost 
without exception, has been when there has been no con¬ 
tract there was no work at any of the coal mines or captive 
mines of the charging companies.” 

(See Tr. 103-06). 

Exception to the trial examiner’s permitting the witness 
to testify as quoted, and in admitting such testimony in 
evidence, is here noted by respondents, and each of them. 

(2) Respondents, and each of them, except to the trial ex¬ 
aminer’s admitting in evidence, over objection by respon¬ 
dents, of General Counsel’s Exhibits Nos. 12 and 13, being 
copies of the United Mine Workers Journal of August 15, 
1944, and June 1, 1946, respectively. (Tr. 107-111). 
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(3) Respondents, and each of them, except to the trial 
examiner’s permitting General Counsel’s witness Moses, 
when asked (Tr. 112): 

“Q. (By Mr. Barban) My intention, Mr. Moses, was to 
ask you "whether or not you knew that at the time that you 
w’ere negotiating for the 1948 agreement that the United 
Mine Workers of America had a ‘no contract, no work pol¬ 
icy’?” 
to reply: 

571 “A. The matter is common knowledge and I 
knew it.” 

It was likewise prejudicial error for the trial examiner 
to overrule respondents’ motion to strike the question and 
answer (Tr. 113), and respondents, and each of them, note 
exception to such rulings. 

(4) Respondents, and each of them, except to the trial 
examiner’s ruling which sustained objection made by Gen¬ 
eral Counsel (Tr. 132-139) to, and refusing to permit wit¬ 
ness Moses on cross-examination to answer the following 
question: 

‘ ‘ Q. Now, Mr. Moses, to the best of your recollection, will 
you state who made the proposal that was finally accepted 
as between the parties?” 

The avowal made by respondents’ counsel appears on 
page 139 of the Transcript, shows the prejudicial effect 
upon respondents of the ruling, and reads as follows: 

“Mr. Hopkins: For the purposes of the record, w T e would 
like to make an avowal, Your Honor,—that this witness 
if allowed to respond to the questions propounded, would 
testify in substance that the agreement that was eventually 
reached as between the representatives of the captive mine 
complaining companies, as represented by the witness and 
his counsel, Mr. Gall, and the representatives of the Mine 
Workers, as represented by your speaker, came in substance 
from a proposal initiated by the Court himself. 

572 “This witness would further testify if allowed to 
respond to the questions, that the Court urged the 
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parties to accept it, calling it ‘fair and reasonable’. This 
witness would further testify, if allowed to respond to the 
questions, that in the consummation of the proposal initi¬ 
ated by the Court, that was consummated in substance by 
the parties, that he and his counsel volunteered to recom¬ 
mend it to their clients, and so did; that it was a voluntary 
action upon their part, not one of compulsion from the 
union or its members, either directly or indirectly.” 

(5) Respondents, and each of them, except to the ruling 
of the trial examiner in refusing to strike the answer of 
General Counsel’s witness Moses, appearing on page 146 
of the Transcript, reading as follows: 

“A. I will have to answer it in the manner I answered 
it before. The compulsion was there because the mines 
of the Captive mine owners were idle.” 

(6) Respondents, and each of them, except to the ruling 
of the trial examiner in sustaining an objection by Gen¬ 
eral Counsel to the question by respondents’ counsel, on 
cross-examination, of witness Moses, as follows: 

“Was any duress practiced upon you by any represen¬ 
tative of the Mine Workers on that day in the execution 
of the contract.” (Tr. 147) 

573 It was prejudicial error for the trial examiner not 
to require a rwesponsive answer to the question. 

(7) Respondents, and each of them, except to the trial 
examiner’s admitting in evidence, over respondents’ ob¬ 
jection (Tr. 264), the evidence that records of the National 
Labor Relations Board disclose that no petition has been 
filed by the United Mine Workers of America for an elec¬ 
tion under Section 9 (e) of the Act. Consideration thereof 
appears in said Intermediate Report on page 9, lines 11-13, 
to which respondents, and each of them, note exception. 

IV. Exceptions to Conclusions op Law. 

(1) Respondents, and each of them, except to the Con¬ 
clusions of Law as set forth in paragraph 2 under the head- 
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mg “Conclusions of Law”, beginning on line 19, page 11, 
and extending through and including line 26 on said page, 
and say that such Conclusion is contrary to law and the 
evidence in this case. 

(2) Respondents, and each of them, except to the con¬ 
clusion of law as set forth in paragraph 3 under the head¬ 
ing “Conclusions of Law” beginning on line 28, page 11, 
and extending through and including line 29 on said page, 
and say that such Conclusion is contrary to law and the 
evidence in this case. 

574 V. Recommendations. 

(1) Respondents, and each of them, except to the recom¬ 
mendations contained in paragraph 1, subparagraphs (a), 
(b), ( c )> (d)> and ( e )> beginning on line 36, page 11, and 
extending through and including line 8 on page 12. 

(2) Respondents, and each of them, except to the recom¬ 
mendations as set forth in paragraph 2, subparagraphs (a) 
and (b), beginning on line 10, page 12, and extending 
through and including line 22 on said page. 

(3) Respondents, and each of them, except to the recom¬ 
mendation beginning with line 24, page 12, and extending 
through and including line 28 on said page. 

VI. 

(1) Respondents, and each of them, say that the findings, 
statements, opinions, conclusions, effect of the alleged un¬ 
fair labor practices and remedy, under the heading, “Find¬ 
ings of Fact”, to which exceptions are hereinabove taken, 
are not supported by the evidence, are unwarranted there¬ 
by, and are contrary to law and the evidence adduced in 
the case. 

(2) Respondents, and each of them, say that the “Con¬ 
clusions of Law”, to which exceptions are hereinabove 
noted, are contrary to law, are not warranted by the evi¬ 
dence adduced in this case, and are contrary to such evi¬ 
dence. 
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(3) Respondents, and each of them, say that the * * Rec¬ 
ommendations ” of the Trial Examiner, to which excep¬ 
tions are hereinabove noted, are contrary to law, are not 
warranted by the evidence adduced in this case, and are 
contrary to such evidence. 

575 VII. 

(1) Respondents, and each of them, say that the findings, 
statements, opinions and conclusions under the heading 
“Findings of Fact”, the “Conclusions of Law”, and the 
“Recommendations” contained in said Intermediate Re¬ 
port and Recommended Order, to which exceptions are 
hereinabove noted, as well as Section 8(a) (3) (ii) and Sec¬ 
tion 8(b)(2) of the Labor-Management Relations Act of 
1947, are unconstitutional and in violation of the First, 
Fifth and Thirteenth Amendments to the Constitution of 
the United States and are otherwise contrary to law, and 
any order of the Board finding the respondents, or either 
of them, guilty of unfair labor practices as charged in the 
complaint, as amended, in this case and adopting the Find¬ 
ings of Fact, Conclusions of Law and Recommendations 
herein excepted to, would be void because based upon such 
unconsitutional statutory provisions and otherwise con¬ 
trary to law. 

(2) The National Labor Relations Board is without jur¬ 
isdiction to hear and determine the matters set forth in 
the complaint. 

(3) Respondents, and each of them, now renew their Mo¬ 
tion to Dismiss Complaint heretofore filed herein, and as 
amended, as well as their motion to dismiss made at the 
conclusion of the introduction of evidence (Tr. 265), and 
each of the motions made by them upon the hearing before 
the Trial Examiner, and each of the objections taken orally 
in the record; and they, and each of them, now re-assert 
each and every matter contained in “Respondents’ Motion 
to Dismiss Complaint and Respondents’ Answer to Com- 
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plaint” herein filed and as amended at said hearing (Tr. 
12-15, 252-3, 256-7). 


576 Wherefore, respondents, and each of them, re¬ 
spectfully pray that the Complaint, as amended, 
against them, and each of them, be dismissed, and that re¬ 
spondents, and each of them, may have such other and fur¬ 
ther relief as may be just and proper. 

International Union, United Mine 
Workers of America, and John L. 
Lewis, President of Said Union, 

Respondents , 
900 15th Street, N. W., 
Washington, D. C., 

By Counsel . 


Respondents’ Exhibit No. 7. 

582 April 26, 1949. 

National Labor Relations Board, 

Federal Security Building, South C Street, 

Between 3rd and 5th Streets, S. W., 

Washington, D. C. 

Re: International Union, United Mine Workers of Ameri¬ 
ca, and John L. Lewis, President of said Union, and 
Jones and Laughlin Steel Corporation, et al. Case 
No. 5-CB-14. 

Dear Sirs: 

International Union, United Mine Workers of America, 
and John L. Lewis, President of said union, Respondents 
in the above-styled and numbered case, have given consid¬ 
eration to the hearing therein, now scheduled to be held 
before your Board on Thursday, April 28, 1949, at 10 .*00 
o’clock A.M. 
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Respondents are today filing- with the Board a Motion to 
Strike the Intermediate Report, the Recommended Order 
and the entire record in this case, and to remand said case 
for a trial de novo before an Examiner properly qualified 
under the Administrative Procedures Act of 1946 (5 U. S. 
C. A. 1001-1011). The pending Intermediate Report and 
Recommended Order of William R. Ringer, dated January 
18, 1949, and filed with the Board, it is respectfully sub¬ 
mitted, is not an Intermediate Report or Recommended 
Order or a record of a Trial Examiner as required by, and 
within the meaning of, applicable law. 

Likewise, a review of the record in this case, the Inter¬ 
mediate Report and Recommended Order of William R. 
Ringer, Esquire, of January 18, 1949, the Brief and Ex¬ 
ceptions of Counsel for the General Counsel and 
583 the Exceptions of Respondents and their supporting 
Brief filed herein on February 28, 1949, has today 
been completed by Respondents and their Counsel Based 
thereon (and if there be before this Board proper and legal 
Intermediate Report, Recommended Order and a proper 
record, it is the considered judgment of Respondents, and 
each of them, that their Exceptions and Brief in Support 
thereof and the entire record in this case set out, demon¬ 
strate and support completely their position and the posi¬ 
tion of each of them, and require no oral argument in sup¬ 
port thereof. 

This, therefore, is to respectfully notify you that Re¬ 
spondents and their Counsel of record, for the reasons 
above stated, waive oral argument at the hearing now 
scheduled and will not appear. Copies of this notice and 
of the Motion to Strike and to Remand are being forwarded 
by Respondents today to the Regional Director, National 
Labor Relations Board, Fifth Region, Baltimore, Mary¬ 
land, to David C. Sachs and Sidney J. Barban, Counsel on 
behalf of the General Counsel, Baltimore Maryland, and to 





270 


John C. Gall, attorney for the charging companies, Wash¬ 
ington, D. C. 

Very truly yours, 


Attorneys for Respondents, 

United Mine Workers of America, 
and John L. Lewis, President of 
said Union. 

• ••••••••• 

Respondents’ Exhibit No. 8. 

584 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

Case No. 5-CB-14 

In the Matter of International Union, United Mine Work¬ 
ers of America, and John L. Lewis, President of said 
Union and Jones & Laughlin Steel Corporation, et al. 

RESPONDENTS’ MOTION TO STRIKE INTERMEDI¬ 
ATE REPORT, RECOMMENDED ORDER AND 
RECORD AND TO REMAND CASE FOR TRIAL 
DE NOVO. 

Come now International Union, United Mine Workers of 
America, and John L. Lewis, President of said Union, Re¬ 
spondents herein, by their counsel of record, and move the 
Board to strike the intermediate Report and Recommended 
Order of William R. Ringer, dated January 18, 1949, in 
the above-captioned case and filed with the Board, to strike 
the entire record in this case and to remand said case for 
trial de novo before an Examiner legally and properly 
qualified under the Administrative Procedures Act of 1946 
(5 U.S.C.A. 1001-1011), and in support thereof allege and 
aver as follows, to wit: 

I. 

One, William R. Ringer, Esquire, designated in the official 
Report of The Proceedings of this case as “Chief Trial 
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Examiner” and while occupying the position of, and 

585 performing the duties of, “Chief Trial Examiner” 
of the National Labor Relations Board presided over 

the hearings in this case held on Thursday, July 22, Friday, 
July 23 and Monday, July 26, 1948, at Washington, D. C. 
Said Ringer is the same person whose name appears as 
“Trial Examiner” attached to the Intermediate Report 
and Recommended Order in this case dated January 18, 
1949, and filed with the Board. 

n. 

Respondents, and each of them, aver and allege, on in¬ 
formation and belief, that the said William R. Ringer, Es¬ 
quire, on July 22, 23 and 26, 1948, and prior thereto and 
at all times subsequent thereto and on January 18, 1949, 
and now, was, and is the “Chief Trial Examiner” of the 
National Labor Relations Board and was not on any of 
said enumerated dates, or now, an “Examiner” within the 
meaning of the Administrative Procedures Act of 1946 (5 
U.S.C.A. 1001-1011). 

m. 

The Administrative Procedures Act of 1946, among other 
things, provides, in Section 11 thereof (5 U.S.C.A. 1010), 
as follows, to wit: 

“Subject to the civil-service and other laws to the extent 
not inconsistent with this chapter, there shall be appointed 
by and for each agency as many qualified and competent ex¬ 
aminers as may be necessary for proceedings pursuant to 
sections 1006 and 1007 of this title, who shall be assigned 
to cases in rotation so far as practicable and shall perforin 
no duties inconsistent with their duties and responsibilities 
as examiners .” (Emphasis supplied) 

586 This section of the Act by its terms became effective 
July 11, 1947—one year after the date of its enact¬ 
ment. Respondents aver and allege, on information and 
belief, that the said William R. Ringer is not and was not 
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on all of said enumerated dates an Examiner “assigned to 
cases in rotation” and in truth and in fact was and is an 
administrative officer of the National Labor Relations 
Board as “Chief Trial Examiner” and performs “duties 
inconsistent with their duties and responsibilities as exami¬ 
ners.” Respondents further aver and allege, on informa-, 
tion and belief, that the said William R. Ringer on June 
11, 1947, and thereafter was not, has not been and is not 
now, a hearing “Examiner” doing “Examiner” work with 
full or competitive civil service status, so as to be or be¬ 
come on June 11, 1947, or at any time thereafter, by con¬ 
ditional appointment or otherwise, an incumbent hearing 
“Examiner” within the meaning of the Act or of the Civil 
Service Commission rules, regulations, interpretations and 
decisions. On information and belief, Respondents, and 
each of them, further aver and allege that the said Ringer 
on July 22, 1948, prior thereto and at all times subsequent 
thereto, including January 18, 1949, (the date of his Inter¬ 
mediate Report and Recommended Order in this case) was 
and is “Chief Trial Examiner” of the National Labor Re¬ 
lations Board, acting in such capacity and charged with 
general administrative duties, among which are (but not 
limited to) those of assignment of cases, keeping of records, 
and other office management functions, and has been and is 
a directing executive and not an Examiner “assigned to 
cases in rotation within the meaning and terms of the Act, 
nor was, or is, he performing Examiner functions as de¬ 
fined in and required thereby. 

587 IV. 

Respondents, and each of them, allege and aver that 
sometime early in the month of March, 1949, (and subse¬ 
quent to the filing by the said Ringer of said Intermediate 
Report and Recommended Order and subsequent to the fil¬ 
ing by Respondents of their Exceptions thereto and their 
Brief in Support thereof) there was filed with the Con¬ 
gress and made public for the first time a “Report of Con- 
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sultants to the United States Civil Service Commission” on 
the subject of “Hearing Examiner Personnel Under the 
Administrative Procedures Act of 1946,” and that repeated 
requests by Respondents ’ Counsel of the Civil Service Com¬ 
mission for copies of such report were fruitless and only 
within the past few days (and subsequent to receipt of no¬ 
tice of hearing now scheduled for April 28, 1949) did Re¬ 
spondents, or their Counsel, obtain a copy of said Report. 
That Report reveals that the Civil Service Commission (in 
performance of its duties under the Act) conducted a sur¬ 
vey and investigation of Examiners in Governmental agen¬ 
cies, including the National Labor Relations Board. It dis¬ 
closes and finds, among other things, as follows, to wit: 

“In any event the consultants have declined to consider 
administrative officers as examiners, even if they hear an 
occasional case. In some instances agencies have certified 
that chief examiners (or associate or assistant chief ex¬ 
aminers) were assigned to the duties of a bona fide hearing 
examiner position when in fact the individuals concerned 
did not perform true examiner duties. Hearing examiners, 
it is true, may properly have some duties other than those 
of conducting hearings or making or participating in deci¬ 
sions, and for that reason the consultants have considered 
the actual work of these individuals over a reason- 
588 able period of time. If that scrutiny did not disclose 
real examiner work as of June 10,1947, the individ¬ 
uals have been rated as any other nonstatus or nonincum¬ 
bent applicant and, if found eligible, placed on the register 
for appointment to examiner positions in competition with 
other nonstatus or nonincumbent applicants .” (Emphasis 
supplied) (See Congressional Record, Wednesday, March 
16, 1949, page A1569) 

Respondents, and each of them, allege and aver that if the 
Board on or before June 11,1947, or at any time thereafter 
certified the said Ringer to the Civil Service Commission 
for appointment as a “Examiner” and if said Commission 
did issue to him a certificate of appointment as an “Exami¬ 
ner”, conditionally or otherwise (which Respondents on in- 
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formation and belief aver but of which Respondents are 
without definite knowledge), then and in any such event 
said Commission under the Act was without legal power to 
appoint said Ringer, conditionally or otherwise, as an “Ex¬ 
aminer” and he, the said Ringer, was without legal power 
or authority to act as an “Examiner,” under the terms of 
the Act, he being and acting, as herein averred, as “Chief 
Trial Examiner” of the National Labor Relations Board. 
Respondents, and each of them, aver that the Report of the 
Civil Service Commission above described is in law and in 
fact an ex post facto finding of disqualification of the said 
Ringer as an “Examiner” under the terms of the Act. 

y. 

Respondents, and each of them, further aver and allege 
that the act of said Ringer in presiding at the hearings in 
this case, as hereinabove described, was and is in vio- 
589 lation of Section 203.34 of the Rules and Regulations, 

Series 5, and Statement of Procedure of the Board, 
as amended August 18, 1948, said rule reading, in part, as 
follows: 

“Hearings 

Sec. 203.34. Who shall conduct; to be public unless other¬ 
wise ordered.—The hearing for the purpose of taking evi¬ 
dence upon a complaint shall be conducted by a trial exami¬ 
ner designated by the chief trial examiner , unless the Board 
or any member thereof presides.” (Emphasis supplied) 
Said rule and the Act itself require the appointment of an 
“Examiner” duly qualified and certified by the Civil Ser¬ 
vice Commission as an “Examiner”, and the Respondents 
aver that said Ringer was not so qualified or certified at 
the time of said hearings or at any time subsequent thereo, 
including the date of the Intermediate Report and Recom¬ 
mended Order of January 18,1949. 

VI. 

Respondents allege and aver that they, and each of them, 
have been denied and deprived of, and have not had or been 
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accorded, a hearing (based upon the complaint heretofore 
issued herein) within the meaning of either the Administra¬ 
tive Procedures Act of 1946 and/or the Labor-Management 
Relations Act of 1947. 

Wherefore, Premises considered, Respondents, and each 
of them, pray that the Intermediate Report and Recom¬ 
mended Order of William R. Ringer, dated January 18, 
1949, be stricken; that the entire record of this case, of 
which said Report and Order are a part, be stricken; 
590 and that said case be by the Board remanded for a 
trial de novo before an Examiner legally and prop¬ 
erly qualified and certified under the Administrative Pro¬ 
cedures Act of 1946. 

• #•••••••• 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINER, WASHINGTON, D. C. 

Case No. 5-CB-14 

• • • 

Intermediate Report and Recommended Order. 

[Note: The Decision and Order of the National Labor 
Relations Board, with appendix, and the concurring and 
dissenting opinion of Board Member Reynolds are omitted 
at this point inasmuch as they appear herein ante at 
pages 29-47. Reference thereto is now made, use thereof 
to be made as if printed at this point.] 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

Case No. 5-CB-14 

• • • 

Decision and Order. 

[Note: The Intermediate Report and Recommended Or¬ 
der of William R. Ringer, Trial Examiner, with Appendix 
A, are omitted at this point inasmuch as they appear herein 
ante, at pages 47-69. Reference thereto is now made, use 
thereof to be made as if printed at this point.] 
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L STATEMENT AS TO JURISDICTION 

On July 8, 1948, Board's General Counsel on behalf 
of the Board issued a complaint against International 
Union, United Mine Workers of America (hereinafter 
called “Union”) and John L. Lewis, President of said 
Union, charging them with acts which “constitute unfair 
labor practices affecting commerce within the meaning of 
Section 8, subsections (b)(1)(A), (b)(2) and (b)(3), 
and Section 2, subsections (6) and (7) of the National 
Labor Relations Act, as amended. Public Law 101—80th 
Congress, First Session (hereinafter called the “Act”) 1 
(J. A. 199). 

In its Decision and Order, dated May 27,1949, the Board 
dismissed (J. A. 39) the complaint, as amended at the 
hearing, in so far as it alleged that Union and Lewis, Presi¬ 
dent thereof, had engaged in unfair labor practices in 
violation of said Sections 8(b) (1) (A) and 8(b) (3), but 
found (J. A. 34) that they had violated said Section 
8(b) (2) and required that petitioners cease and desist 
from certain conduct, and that they take certain affirma¬ 
tive action, all as specified in said Order (J. A. 37) and 
which appears herein at page 3. 

On June 6, 1949, Petitioners, asserting that both Union 
and Lewis, President thereof, transact business in the Dis¬ 
trict of Columbia, and that each of them is a person 
aggrieved by certain portions of said order within the 
meaning of Section 10(f) of the Act and that said Order 
is a final order of the Board, filed their Petition for Re¬ 
view Of and to Set Aside Designated Portions of said Or¬ 
der, as provided for in, and pursuant to, said Section 
10(f). (J. A. 2). On July 5, 1949, the Board filed its 


*The Art ;« cited ns the M I,»bor-Manngement Relations Act, 1947” 
(Act, June 23, 1947, C. 120. Section 1 et seq.. 61 Stat. 136 rt seq.) 
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answer, praying that the Court deny said petition to re¬ 
view and that it enforce in whole said Board’s order. (J. A. 
70-77). 

This Court has jurisdiction of this proceeding by virtue 
of the provisions of Sections 10(e) and 10(f) of the Act» 

II. STATEMENT OF THE CASE 

A. Kind of Proceeding. 


Upon the charges filed by Jones & Laughlin Steel Cor¬ 
poration and seventeen other Companies (known in the 
bituminous coal industry as operators of “captive mines” 
and herein called “Companies”) complaint as aforesaid 
was issued. Hearing thereon was had before a Trial Ex¬ 
aminer who issued his Intermediate Report and Recom¬ 
mended Order (J. A. 47) to which petitioners filed excep¬ 
tions. (J. A. 253). On May 27, 1949, the Board issued 
its Decision and Order. (J. A. 29), affirmed the Trial 
Examiner’s rulings, and adopted “the findings, conclu¬ 
sions, and recommendations of the Trial Examiner” with 
certain noted modifications (J. A. 30) and found and con- 
eluded that petitioners “without complying with prescribed 
statutory authorization procedures, and in violation of 
Section 8(b) (2) of the Act, attempted to cause and caused 
the Companies to execute an agreement containing an in¬ 
valid union-shop provision and thus to discriminate 
against employees within the meaning of Section 8(a) (3) 
of the Act.” (J. A. 30). 

The order of the Board required that the Union and its 
officers, representatives and agents, including John L. 
Lewis, its President, shall: 


aAct, June 23, 1947, C. 120, Title I, Secs. 101, 61 Stat. 146; 29 U. S. C A. 
160 (e) and (f). 
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“1. Cease and desist from: (J. A. 37) 

“ (a) Requiring, instructing, or inducing its rep¬ 
resentatives to require that the Companies execute 
contracts which make membership in International 
Union, United Mine Workers of America, a condi¬ 
tion of employment, except in accordance with the 
provisos in Section 8(a) (3) of the Act; 

“(b) Directing, instigating, or encouraging em¬ 
ployees to engage in a strike, or approving or rati¬ 
fying strike action taken by employees, for the pur¬ 
pose of requiring that the Companies execute con¬ 
tracts which make membership in International 
Union, United Mine Workers of America, a con¬ 
dition of employment, except in accordance with the 
provisos in Section 8(a)(3) of the Act; 

“(c) Causing or attempting to cause the Com¬ 
panies to execute contracts which make member¬ 
ship in International Union, United Mine Workers 
of America, a condition of employment, except in 
accordance with the provisos in Section 8(a)(3) 
of the Act, or in any other manner to discriminate 
against employees in violation of Section 8(a) (3) of 
the Act; 

“(d) In any manner maintaining, enforcing, or 
giving effect to the union-shop clause in its contract 
with the Companies so long as the said clause does 
not conform with the provisos in Section 8 (a) (3) 
of the Act. 

The Board’s Order also provided in Paragraph 2, sub- 
paragraphs (a), (b) and (c) that petitioners take “af¬ 
firmative action which the Board finds will effectuate the 
policies of the Act”, which required that petitioners post 
at designated places copies of the notice attached to said 
Order; that copies thereof, after being signed by an official 
representative of Union and “individually” by Lewis, be 
posted and maintained for 60 consecutive days; that peti¬ 
tioners mail to the Board’s Regional Director signed copies 



4 


for posting on the Companies’ bulletin boards; and that 
petitioners notfy the Director, in writing, what steps' 
they have taken “to comply herewith.” 

On June 6,1949, petitioners filed their petition to review 
and set aside the above-quoted portions and Paragraph 2, 
subparagraphs (a), (b) and (c) of the Order. 

B. The Pleadings and Procedures. 

The Complaint, as originally filed (J. A. 199) and as 
amended (J. A. 212) charged, among other matters that 
the Union and Lewis, President thereof, had violated Sec¬ 
tion 8(b) (3) and Section 8(b) (1) (A) of the Act; but since 
the Board in its Order of May 27, 1949, dismissed the 
Complaint, as amended, insofar as it related to said 
charges (J. A. 39), discussion thereof is deemed unneces¬ 
sary. 

Pertinent, however, to the issues before the Court is the 
charge in Paragraph IX of said original complaint that 
“from on or about June 22, 1948, and continuously down 
to and including the date of the issuance of the Com¬ 
plaint”, petitioners, and each of them, “have attempted 
and continue to attempt to cause the Companies, and each 
of them, to discriminate against their employees by insist¬ 
ing and seeking to compel the Companies, and each of 
them, to enter into an effective union shop contract, requir¬ 
ing all persons employed by the Companies and each of 
them, to be or become members of the Union, without cer¬ 
tification by the Board that at least a, majority of the 
eligible employees of the Companies, or each of them, voting 
in the most recent election held as provided in Section 9, 
subsection (e) of the Act, had voted to authorize the Union 
to make an effective union shop contract” thereby engag¬ 
ing in unfair labor practices within the meaning of Sec¬ 
tion 8(b)(2) of the Act. (J. A. 202, 203)... 
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Petitioners fried, a Motion to fiisimas Complaint and an 
Answer to Complaint <J. A. 205). In said Motion, they 
raised constitutional and jurisdictional questions, as well 
as the sufficiency of file CoanplarnL* In said Answer, they 
denied that they had engaged in unfair labor practices as 
charged in the Complaint, denied the above-mentioned aver¬ 
ments, and averred in substance that: 

Petitioners had bargained collectively in good faith 
with the Companies; that on July 13, 1948, the Companies 
and Union executed the National Bituminous Coal Wage 
Agreement of 1948 containing the union shop requested 
by the Union; that the union shop, contained therein, was 
initially agreed upon between Union and the Companies 
in the negotiation and execution of the 1941 wage agree¬ 
ment and was in each succeeding wage agreement since 
that time, including the National Bituminous Coal Wage 
Agreement of 1947 which expired on June 30, 1948; that 
all the employees affected by said provision in the 1948 
Agreement were Union members when the 1947 Agree¬ 
ment expired, and so far as petitioners “are informed and 
know”, no employee “has withdrawn or attempted to with¬ 
draw from union membership since the said termination 
date”; that, in conformity with Union’s Constitution, the 
Union’s Scale Committee, at a convention authorized by 
said Constitution established for the Union and its mem¬ 
bers a National Policy Committee to effectuate the wage 
policy therefor and clothed it with authority to deal with 
all matters in the making of basic wage agreements, and 
the 1948 Agreement was negotiated, approved and af¬ 
firmed by said Committee, as representatives of said em¬ 
ployees and Union’s members; and that in negotiating and 


sUttion sod Lewis, its President, incornorsted in their Answer to the 
Omnlnint. all statements and defenses contained in their Motion to Dismiss 
a A. 210. 211). 
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executing said 1948 Agreement, petitioners were acting 
within the scope of authority delegated to them by and 
under the instruction of said employees, as members of 
Union, and that Union’s request for the union shop was 
in law and in fact a discharge of the mandate of and 
from Union’s membership to their representatives for the 
negotiation of a wage agreement containing the union 
shop. (J. A. 207-8). 

Petitioners averred also that neither the Complainant 
nor the Companies have contended otherwise than that 
the miners would vote overwhelmingly for the union shop; 
that the individual employees of said Companies, who are 
members of Union, with knowledge of the union shop dis¬ 
pute, in their own right and in protest to Companies’ re¬ 
fusal to accept said 1948 Agreement (including the union 
shop), refused to return to work for the Companies after 
termination of their vacation on July 6, 1948; that al¬ 
though, as petitioners are informed, believe and say, said 
employees, or a large number of them, were advised by 
their employer or employers prior to the date on which the 
Companies executed said 1948 Agreement that employment 
was available to them upon terms and conditions consonant 
with the National Bituminous Coal Wage Agreement of 
1948, other than the union-shop provision, and said em¬ 
ployer or employers were willing to adopt the “Union Shop 
provision, provided it does not become effective until auth¬ 
orized in the manner specified in the law”, said miners 
refused, and continued to refuse, to return to work until 
the Companies executed the 1948 Agreement providing 
the union shop; that it was only then that said employees 
resumed production of coal (J. A. 209); that petitioners 
are without knowledge of complaint from any of said em¬ 
ployees of Union’s demand for the union shop contained 
in the 1948 Agreement, but that, on the contrary, the con- 
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duct of said employees in remaining away from work and 
in not complaining of Union’s demand were tacitly an 
approval of Union’s request for the union shop (J. A. 
209), and that the charge that petitioners “have restrained 
and coerced and are restraining and coercing employees 
of the Companies in the exercise of rights guaranteed in 
Section 7 of the Act” is without foundation in fact and 
is wholly contrary to the facts and desires of said em¬ 
ployees; and that since the resumption of work by said 
employees coal was produced under said 1948 Agreement 
without dissidence of the union-shop issue from any of 
said employees. (J. A. 210). Petitioners averred that 
Union, “as evidence of its good faith and that its request 
was wholly with the authority and consent of said em¬ 
ployees”, offered to furnish the Companies authorizations 
signed by said employees showing their written approval 
of the Union’s request, which offer Companies’ represen¬ 
tatives rejected. (J. A. 210). 

The Trial Examiner granted leave to amtend the com¬ 
plaint. (General Counsel’s Exhibit No. 1-F, (J. A. 212). 

Paragraph IX-A charged that “On June 25, 1948, the 
Respondents and representatives of the bituminous coal 
producers, other than the Companies, entered into an 
agreement effective July 1, 1948, which renewed and con¬ 
tained in effect certain provisions of the previous agree¬ 
ment, including a clause requiring all the employees cov¬ 
ered by the agreement to be or become members of the 
Union, there being no certification by the Board, or provision 
for certification by the Board, that at least a majority of 
said eligible employees voting in the most recent election as 
provided in Section 9, Subsection (3) of the Act, had 
voted to authorize the Union to make an effective union 
shop contract.” Paragraph IX-B charged that “On or 
about July 6, 1948 and thereafter, the Union and the 
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employees of the Companies engaged in a strike, work 
stoppage and/or concerted refusal to perform services 
for the Companies because of the Companies’ refusal to 
enter into the agreement referred to in paragraph IX-A.” 
Paragraph IX-C charged that “On July 13, 1948, after the 
Companies decided to yield to the demands and insistence 
of the Respondents in order to facilitate the immediate 
resumption of the production of bituminous coal, the Re¬ 
spondents entered into the agreement described in para¬ 
graph IX-A with the Companies, which agreement con¬ 
tained the union shop clause referred to therein, which, 
as aforesaid, does not conform with the requirements of 
the Act, and which agreement and clause at all times 
since said date has been and is being maintained by the 
Respondents in full force and effect.” Paragraph IX-D 
charged that petitioners, by the conduct described in para¬ 
graph IX-C, have restrained and coerced and are restrain¬ 
ing and coercing employees in the exercise of rights 
guaranteed in Section 7 and did thereby engage in and 
are engaging in unfair labor practices within the meaning 
of said Section 8, subsection (b) (1) (A), and caused and 
attempted to cause and are causing and attempting to 
cause the Companies to discriminate against employees in 
violation of said Section 8(a) (3), and did thereby engage 
in and are engaging in unfair labor practices within the 
meaning of said Section 8(b) (2). 

Petitioners’ Motion to Dismiss was made applicable to 
the complaint, as amended (J. A. 85). Also to the com¬ 
plaint, as amended, petitioners’ counsel offered petitioners’ 
answer to the complaint as originally filed, and answered 
in substance as follows: (J. A. 81-84) 

Petitioners admitted that on June 25, 1948, Union and 
representatives of the bituminous coal producers, other 
than the Companies, entered into an agreement effective 
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July 1, 1948, which renewed and continued in effect cer¬ 
tain provisions of the 1947 Agreement, based upon the 
1941 Agreement, including the “union shop clause" re¬ 
quiring all employees covered by the agreement to be or 
become members of the Union. They denied that Board 
certification is requisite either in law or in fact. Petition¬ 
ers denied that Union engaged in a strike as averred in 
section IX-B, and asserted that between July 6 and July 
13, said employees in their own right and in protest to a 
refusal of said Companies to accept the 1948 Agreement, 
including the union shop, abstained from their work. 

Petitioners denied the charges in paragraph IX-C and 
the averment therein that the Companies “yielded to the 
demands and insistence of the respondents”, and they 
averred that there was no “demand” or “insistence” by 
them at any time on July 9, 10, 11, 12 or 13, but that the 
settlement reached between the Companies and petitioners 
on July 13, was under the auspices and guidance of Justice 
T. Alan Goldsborough, Judge of the United States Court 
for the District of Columbia, and that settlement was 
reached between the complaining companies through their 
representative, Harry M. Moses, and his counsel with pe¬ 
titioners, specifically providing for the execution by said 
Companies through their said representative, of the 1948 
Agreement and that settlement so reached was voluntary 
and without insistence agreed to by Moses and his counsel 
in behalf of said Companies in the presence of said Court. 
Petitioners admitted that said Agreement “has been sine - ' 
that date and is now being maintained in full force and 
effect and not only by respondents but by all the complain¬ 
ing companies herein” and that if this be an illegal act 
or a violation of statute, which petitioners denied, then 
the Companies are equally participants with petitioners, 
and should be equally so charged by the Board. As to 
paragraph IX-D, petitioners denied the charges and state- 
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ments therein and adopted as an additional answer thereto 
all the pertinent facts of the original answer. In further 
answer to paragraph IX-A, petitioners averred that the 
contract executed on June 25, 1948, is applicable only to 
the respective companies which signed the same and has no 
pertinency as to the complaining Companies, “the com¬ 
plainant companies having signed a contract of their own 
on July 13th.” 

Necessity of filing an amended written answer to the 
amended complaint was waived. (J. A. 188). At the 
conclusion of taking testimony, petitioners renewed their 
Motion to Dismiss upon the grounds stated therein, and 
as amended (J. A. 189) and also that the evidence was in¬ 
sufficient to sustain any charge. The Trial Examiner de¬ 
nied said Motion in his Intermediate Report (J. A. 49) and 
the Board affirmed that ruling (J. A. 30). Before the 
Board petitioners asserted that Sections 8 (a) (3) (ii) and 
8(b)(2) conflicted with the First, Fifth and Thirteenth 
Amendments to the Federal Consitution. (J. A. 267). 

Petitioners filed a Motion, denied by the Board (J. A. 
29), to strike said Report and Recommended Order and 
the record to remand the case for trial de novo before an 
Examiner legally and properly qualified under the Ad¬ 
ministrative Procedures Act, 1946. (J. A. 270). 

C. Statement of the Facts. 

The Companies, operators of “captive mines”, produced 
approximately sixty million tons of coal in 1947, which was 
less than ten per cent of the coal produced in the bitumin¬ 
ous coal industry. (J. A. 147). 

On June 19, 1941, the Union and various coal companies 
(other than operators of “captive mines”) executed a 
collective bargaining agreement known as the “Appala¬ 
chian Joint Wage Agreement” (G. C. Ex. No. 2, J. A. 214- 
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216). Subsequently, an agreement was executed by the cap¬ 
tive mine operators, which, like the Appalachian Joint 
Wage Agreement, contained the following language (J. A. 
128-129, 215) pertinent to the union shop issue in the 
present case: 

1. “It is agreed that as a condition of employ¬ 
ment, all employes shall be members of the United 
Mine Workers of America, except in those exempt¬ 
ed classifications of employment as provided in this 
contract. (See Note).” (J. A. 215). 

2. The note referred to reads thus: 

“NOTE: The amendments to the enabling clause 

of the Basic Agreement, covering recognition of the 
United Mine Workers of America, do not change the 
rules or practices of the industry pertaining to man¬ 
agement. The Mine Workers intend no intrusion 
upon the rights of management as heretofore prac¬ 
ticed and understood.” (J. A. 215). 

3. “Explanatory Memorandum: 

“Explanatory memorandum in re the Appala¬ 
chian Wage Agreement dated May 12, 1939, made by 
John L. Lewis, President of the United Mine Work¬ 
ers of America, to the Appalachian Joint Conference, 
is also appended to this Agreement: 

“The United Mine Workers of America agree that 
any expulsion or suspension from membership of an 
individual under the changed terms of the enabling 
clause of this Agreement shall be reviewed by the 
Executive Board of the International Union, United 
Mine Workers of America, before any individual 
employed is deprived of his employment. 

“With reference to the sentence in the enabling 
clause stating that all employes shall ‘be’ members 
of the United Mine Workers of America, the word 
‘be’ is used in its future tense, and the clause so 
noted becomes effective and operative after an in¬ 
dividual has been employed and starts to work.” 
(J. A. 216). 
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Since December 7,1941, the captive mines have operated 
under a union shop agreement with the Union. (J. A. 
120). The 1945 wage agreement between the Union and 
the bituminous coal industry, as well as the 1946 contract, 
between the Secretary of the Interior and the Union, each 
contained the union shop clause. Likewise, the National 
Bituminous Coal Wage Agreement of 1947 carried forward 
the provisions and terms of said 1941 contract, except as 
amended in the 1947 agreement and other intervening 
agreements, and included the Union Shop provisions of the 
1941 contract. 4 

Consonant with the 1947 agreement (J. A. 94, 234) and 
pursuant to a letter from Lewis dated April 30, 1948, the 
“parties signatory”* convened a collective bargaining con¬ 
ference at the Shoreham Hotel, Washington, D. C., on May 
18, 1948, “to negotiate a successor contract” (G. C. Ex. 
No. 5, J. A. 234). The Companies were represented there 
by Harry M. Moses, President of the H. C. Frick Coal 
Company and United States Coal and Coke Company, who 
represented the captive mines in 1941 and in each collec¬ 
tive bargaining conference thereafter (J. A. 93, 95). 

On June 9, the Union made the following offer to the 
bituminous coal operators (G. C. Ex. No. 7, J. A. 237) : 

“In order to reassure the nation and to insure an 
adequate supply of coal after July 1, the United 
Mine Workers of America proposes as follows: 

“1. Subject to acceptance by the bituminous coal 


■•The National Bituminous Coal Wage Agreement of 1947 contains the 
following language: “It is further agreed that as a condition of employment, 
al 1 employees shall be, or become, members of the United Mine Workers of 
America, except in those exempted classifications of employment, as here¬ 
inafter provided in this agreement.” (G. C. Ex. No. 3-A). It carried forward 
a!:o the provisions above-quoted, under the headings “Explanatory Memor¬ 
andum” and “Note”. 

=Limitation of the term “parties signatory hereto” to “coal oper¬ 
ators” and exclusion of coal associations by the Examiner (Intermediate 
Report, J. A. 52), is erroneous. 
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operators and the approval of the Mineworkers’ Na¬ 
tional Policy Committee, the negotiating represen¬ 
tatives of the United Mine Workers of America 
will recommend that all bituminous coal mines re¬ 
main in operation after the end of the vacation 
period on July 6, 1948, under the terms, conditions 
and rules of existing agreements, pending negotia¬ 
tion of a successor contract; with the understanding 
that any changes or improvements negotiated, af¬ 
fecting wages or conditions of employment, will be 
made retroactive to July 1, 1948, inclusive, provided: 

“a. That this arrangement may be subject to 
cancellation by either party thereto, upon five days’ 
notice. 

“b. That the bituminous coal operators will 
cause their trustee representative on the United 
Mine Workers Welfare and Retirement Fund, un¬ 
der the existing contract, to permit forthwith the 
administrative activation of said Fund, and that 
the business of the Fund and the disbursements of 
its monies be governed in all matters by the major¬ 
ity decision of any of its three trustees; namely > 
Messrs. Bridges, Van Horn and Lewis, or their 
respective successors.” 

At a later time (J. A. 132), on the same day, the coal 
operators, including the captive mine group, issued, through 
Charles O’Neill, their spokesman, a statement of policy 
(G. C. Ex. No. 6, J. A. 235), wherein there was stated 
in part: 


“Our present contract contains a union shop pro¬ 
vision. Because of the Labor-Management Rela¬ 
tions Act, 1947, this provision cannot be carried 
into the new agreement without first following the 
requirements of the law. This means that before 
any such clause can be made effective, the National 
Labor Relations Board must certify that at least a 
majority have voted to authorize the union to make 
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such an agreement. The operators, however, are 
willing to insert into the contract a union shop pro¬ 
vision to become effective when and to the extent 
permitted by law.” 

There was then pending in the Federal District Court 
in the District of Columbia a proceeding instituted by coal 
operators concerning provisions in the 1947 Agreement 
relative to activation of the pension fund. On June 15, 1948, 
“The operators informed the United Mine Workers that 
there was no further use of continuing these negotiations 
until some significant thing occurred to change the view¬ 
point of one side or the other in the negotiations and left 
the negotiations and advised the public and various agen¬ 
cies of Government of their inability to make a contract 
with the United Mine Workers at that particular time.” 
(J. A. 100). Moses stated this dispute related to the Wel¬ 
fare Fund. (J. A. 101). 

On June 17 and 18, 1948, efforts of the Federal Media¬ 
tion Service having failed, the President of the United 
States, advised of the disagreement between the Union and 
the coal industry, by Executive Order created a Board of 
Inquiry “to look into the dispute”. (J. A. 102). The 
coal operators* representatives stated their case to that 
Board on June 21. A decision in the litigation above- 
mentioned, rendered by District Judge Goldsborough on 
June 22, was favorable to “public trustee” Bridges and 
“United Mine Workers’ trustee” Lewis (J. A. 102). Later 
the same day the Union appeared before the Board, where 
Lewis stated the Union’s case and “pointed out that a 
great many of the problems that existed to date were now 
out of the way, to which Mr. O’Neill, as spokesman for the 
operators, agreed.” (J. A. 102). At the Board’s sug¬ 
gestion, the coal operators and the miners met in collective 
bargaining negotiations at eight o’clock that evening. The 
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Union indicated it desired a reduction from eight to seven 
hours in work time by shifts, an increase in wages, double 
pay for work on Saturdays and Sundays, and an increase 
in the amount of money “going into the Welfare Fund of 
the United Mine Workers Welfare and Retirement Fund.* 
(J. A. 103, 171). 

On the morning of June 23, another conference was held. 
The Union asked for an opportunity to meet with its Pol¬ 
icy Committee (J. A. 103). Meanwhile, the coal operat¬ 
ors had met and agreed that a smaller group, consisting 
of three members (Charles O’Neill, George Love and 
George Campbell (J. A. 104), Should “explore the range 
wherein which a contract could be made, and cost-wise to 
determine with the United Mine Workers, if possible, the 
necessity for making a contract with them, both economic¬ 
ally and otherwise.” (Tr. 58). 

At approximately five o’clock in the afternoon of June 
23, the Board of Inquiry was advised that substantial prog¬ 
ress had been made toward agreement. Thereafter (J. 
A. 104-105) the subcommittee 7 reported to the other oper¬ 
ators’ representatives that they had had a meeting with 
Union representatives; that Mr. Lewis had withdrawn his 
demand for reductions in working hours per shift; and that 
his “rock bottom price for the other things was a dollar a 
day for every classification across the board and an in¬ 
crease from 10 cents to 20 cents per ton, in the payment 
entered in the United Mine Workers Welfare and Retire¬ 
ment Fund” (J. A. 104). 


•The Union, in executing the National Bituminous Coal Wage Agree¬ 
ment of 1948, both with the commercial operators and with the captive mine 
operators, relinquished their requests for shortening of the work day and 
double pay for Saturdays and Sundays. 

vMoses denied that the group of three was a subcommittee (J. A. 134) ; 
but in his affidavit of July 7, 1948, he stated that “on Wednesday, June 23, 
1948. there was appointed from the committee of representatives of employers 
a subcommittee of three persons.” (J. A. 195). 
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On June 24, the subcommittee (to which Joseph E. 
Moody, representative of the Southern Coal Producers As¬ 
sociation, had been added at his insistence), met with rep¬ 
resentatives of the Union; and Union’s counsel, together 
with Moody’s counsel, John C. Gall, met to explore means 
of solving the union shop problem. At five o’clock on the 
afternoon of June 24, the operator and Union representa¬ 
tives met again with the Board of Inquiry. The tran¬ 
script of the proceedings before the Board of Inquiry 
at the five o’clock meeting on June 24 (G. C. Ex. No. 
8, J. A. 238-243), shows unequivocally that all matters of 
major magnitude involved in the new agreement had been 
disposed of and agreement thereon reached, and such pro¬ 
ceedings record Moses’ approval thereof as representa¬ 
tive of the captive mine group. 

The transcript shows Lewis’ statement to the Board of 
Inquiry that “we have reached an agreement in principle 
on all matters of major magnitude involved in the new 
agreement (J. A. 239), and the concurrence in that state¬ 
ment by O’Neill, coal operators’ spokesman, who stated 
further that “subject to clearing up these minor details, 
we are ready to go ahead and execute this agreement to¬ 
night.” (J. A. 239). 

At this time, Moses stated to said 'Board that “we ac¬ 
cept our minority role here and reluctantly consent to go 
along with the general picture.” (J. A. 240). 

Further, Board of Inquiry member Cole asked: 

“Does either side see any reason why this 
Board should not file its report tonight and 
say just what you have told us now, that the parties 
have reported to us that they have agreed on all 
major provisions, that the remaining provisions are 
more a matter of detail and that they all express 
confidence that those items will be ironed out and 
embodied in the contract which will be signed?” 
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(Italics supplied; J. A. 243). Moody replied: “It 
is my understanding that that is the purpose of our 
report.” G. C. Ex. 8, J. A. 243). 

Gall admitted (J. A. 172), that a drafting committee 
was designated to put in writing the wording of the con¬ 
tract for signatures the following morning. 

On June 25 Union and operators met “to read the contract! 
as it had been drafted, * * * and approve it, or disapprove 
it, or amend, review and refine it”. (J. A. 108). In pri¬ 
vate conversation with Lewis, Moses discussed the union 
shop issue. He quotes Lewis saying that any change in 
“that clause” would be taken as an “abandonment of the 
union shop principle by the United Mine Workers”, and 
he felt that he “couldn’t afford to do that”. (J. A. 108). 
Moses admitted that Lewis made “reference to the fact 
that he had a tentative agreement about that contract by 
a large majority of the industry”. (J. A. 136). 

Moses directed attention in the joint conference that 
they had projected the union shop clause as “it existed in 
the 1947 contract, into the 1948 contract”. An affirma¬ 
tive reply from operators was followed by Moses’ rejec¬ 
tion of the contract because of the union shop clause. The 
contract then was signed by some of the commercial oper¬ 
ators and Union. (J. A. 109, G. C. Ex. 3-B, J. A. 217). 

Execution of the 1948 Agreement followed a resolution 
of Union’s Policy Committee authorizing execution there¬ 
of. (Respondent’s Exhibit No. 3, J. A. 252, also J. A. 239). 
This authorization is consonant with the authority vested 
in the Policy Committee of the Union at the Union’s Scale 
and Policy Convention, held October 1-4, 1946, in Atlantic 
City, New Jersey, in accordance with Article XII of the 
Union’s Constitution (Respondent’s Ex. No. 2, J. A. 251), 
and composed of representatives from all mines, in addi¬ 
tion to representative officers, and where the Convention 
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adopted the Report of the Scale Committee (J. A. 178-179), 
which provided that the Policy Committee be clothed with 
authority to deal with all matters in the making of the 
next basic wage agreement (J. A. 180-181), and among 
the proposals which the Policy Committee was directed 
(by use of the mandatory term “shall”) to make was “con¬ 
solidation of all benefits accruing from the present agree¬ 
ments.” (J. A. 182). This report gave the Policy Com¬ 
mittee and the Negotiating Committee “an opportunity to 
handle every demand that was made by the local unions 
in their resolutions.” (J. A. 180). 

A telephone call from Moses to Lewis on June 28, effected 
a post-prandial meeting, at which Moses suggested that 
“Perhaps by an exchange of letters of some sort, we might 
modify the contract to make it legal”, and Lewis stated 
he “would like to think it over the suggestion I had made 
about an exchange of letters” (J. A. 111). Another meet¬ 
ing on June 30, or July 1, 1948, in New York City resulted 
in a meeting between counsel for the captive mines group 
(William Foster and Roger Blaugh), and Union’s counsel 
(Welly K. Hopkins) (J. A. 112, 149). Foster and Blaugh 
placed upon paper their ideas of what they thought would 
solve the problem; (G. C. Ex. 14, J. A. 151) and Hopkins 
put in writing ideas which he had. (G. C. Exs. 15, 16, J. 
A. 152, 155, 248, 249). There is agreement that their 
suggestions had not been discussed with their respective 
principals and therefore were not binding (J. A. 156). 
They interchanged their proposals. Hopkins’ proposed 
draft of the checkoff authorization card was satisfactory 
to Lewis. (J. A. 156). The portion thereof which per¬ 
tains to the union shop clause is as follows (See G. C. 
Ex. No. 16, J. A. 153, 248) : 

“* * * By this authorization I do hereby specifical¬ 
ly authorize, approve, ratify and affirm the nego- 
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tiation for me and in my behalf by the Interna¬ 
tional Union, United Mine Workers of America, of 
the National Bituminous .Coal Wage Agreement of 
1947, and the union shop provisions therein con¬ 
tained and any and all extensions thereof which 
have heretofore been or which may hereafter be 
negotiated in my behalf.” 

Upon Blaugh’s statement that “that was not satisfac¬ 
tory”, the interview terminated, and Foster then left New 
York for Washington to participate in the filing of the in¬ 
stant unfair labor practice charges. (J. A. 156). 

Foster admitted that Hopkins’ reaction to the proposals 
of Foster and Blaugh (G. C. Exhibit 14) was that Hopkins 
“felt that it was an abrogation or total suspension of the 
union shop, that had obtained through the years since 
1941 and on down.” (J. A. 157). Nor did he deny Hop¬ 
kins’ assertion of the Union’s position that the execution 
of the 1948 Agreement under the Hopkins proposal would 
not be an illegal act (J. A. 158). 

The Agreement of 1947 expired on June 30, 1948. The 
miners’ vacation period extended from June 26 to the 
morning of July 6. Prior to the expiration of the vaca¬ 
tion period the Companies represented by Moses and sev¬ 
eral other companies posted notices to their employees, of¬ 
fering employment to the mine workers on the basis of 
increased wages and royalty payments into the United 
Mine Workers of America Welfare and Retirement Fund 
as contained in the 1948 Agreement and stating a willing¬ 
ness' “to accept the other provisions of the new Wage 
Agreement and the Union Shop provision provided it does 
not become effective until authorized in the manner speci¬ 
fied in the law.” (G. C. Ex. 10, J. A. 113, 244). 

Moses testified that when the miners’ vacation period 
ended on July 6, they did not return to work at captive 
mines. (J. A. 114). 
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On July 8, a conference between Moses and Attorney 
Gall, representing the captive mine owners, and Hopkins, 
representing the Union, arranged by the Federal Media¬ 
tion Service ended “without any results.” (J. A. 115). 
During this conference, the complaint in this proceeding 
was issued, and the Board’s Regional Director, Fifth Re¬ 
gion, sought an injunction in the United States District 
Court for the District of Columbia against petitioners 
(J. A. 172) in connection with the instant unfair labor 
practice. 

Witness Moses testified that about noon on July 9, Gall 
called him and advised him that District Judge T. Alan 
Goldsborough “would like to see Mr. Gall and myself 
and counsel for the United Mine Workers, Mr. Hopkins, in 
his chambers at 2:30 in the afternoon”; that the parties 
responded to such call and that on the afternoon of July 
13, a decision was reached to sign the National Bituminous 
Coal Wage Agreement of 1948, predicated on the stipula¬ 
tion which was to be signed simultaneously with the con¬ 
tract (J. A. 115-6). 

Execution of the 1948 Agreement by the Companies was 4 
admitted by Moses, in a public statement (J. A. 249, Resp. 
Ex. 1) to have been “under the guidance of Judge Golds¬ 
borough”. Moses admitted that all conferences leading up 
to the Companies’ signing the 1948 Agreement were held 
in the Chambers of District Judge Goldsborough and in his 
presence at all times (J. A. 138). The contract was signed 
on the afternoon of July 13 in Mr. Lewis’ office (J. A. 143). 
The contract signed by the captive mine operators is a 
“different physical document from the document signed by 
the other operators.” (J. A. 118). The petition for the in¬ 
junction above mentioned was withdrawn. (J. A. 148, 185, 
186). In response to the inquiry whether Moses’ “going to 
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that building to execute the contract” was voluntary, 
Moses replied, “Yes, sir.” (J. A. 143). 

When the 1948 Agreement was executed between the 
Union and Companies, they stipulated (G. C. Ex. 11, J. A. 
245), among other matters, that “Hearings, reports and 
appeals” involved in the instant proceeding “shall take the 
usual and normal procedure provided by statute and the 
rules and practices of the Board until this cause shall have 
been processed to final conclusion”; and that the 1948 
Agreement “shall be effective and fully operative from 
July 1, 1948, to June 30, 1949, subject to a final decision 
of the court of last resort to which any party may appeal”. 

There is agreement between counsel for the parties to 
the stipulation that it was not in the nature of an amend¬ 
ment to the 1948 Agreement and that it was entered into 
in good faith. (J. A. 173.) 

At the same meeting Lewis directed to each District 
President of the Union having captive mine operations a 
telegram advising them of the execution of the 1948 Agree¬ 
ment by the Companies and directing them immediately to 
notify the miners at all mines affected to report to the first 
available shift desired by the company. 

III. STATUTES INVOLVED 

Pertinent portions of the Act and the Administrative 
Procedure Act, 194^, appear in the Appendix hereto. 
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IV. STATEMENT OF POINTS 

Petitioners have set out in their petition, filed herein, 
the errors assigned and points upon which they intend to 
rely. Reference thereto (J. A. 12-28) is here made and 
the specific language is made a part hereof as if written in 
this brief. Petitioners do not waive any of them but be¬ 
lieve that such errors and points are encompassed in the 
following points to be argued herein. 

A. The Board’s finding and conclusion of law that 
petitioners attempted to cause and caused the companies 
to execute an agreement containing an invalid union-shop 
provision and thus to discriminate against employees within 
the meaning of Section 8(a)(3) of the Act, in violation 
of Section 8(b) (2) thereof, are not supported by, and are 
contrary to, the substantial evidence on the record con¬ 
sidered as a whole and are contrary to law. 

1. The Board erred in its finding and conclusion 
of law that petitioners had discriminated against 
employees within the meaning of Section 8(a)(3) 
of the Act. 

a. There can be no violation of Section 
8(b)(2) in the absence of a showing and 
finding that petitioners have caused or at¬ 
tempted to cause discrimination against some 
specified employee or group of employees. 

b. The Board’s finding and conclusion of 
discriminatory conduct ignore, and are con¬ 
trary to, the union-shop provisions contained 
in the 1948 Agreement, and the Agreements 
prior thereto, between the Union and the 
captive mines. 

c. Not only is there no factual basis for 
the Board’s finding of discrimination, the 
undisputed evidence shows that the employees 
of the Companies authorized and approved 
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the union-shop provisions of the 1948 Agree¬ 
ment. 

d. The employee’s authorization of, and 
approval of, the union-shop provisions of 
the 1948 Agreement obviated the necessity 
of a union-shop authorization election under 
Section 9(e) (1) of the Act. 

e. Prior iBoard decisions cited to sustain 
its position herein are not apposite. 

2. The Board erred in its finding and conclusion 
of law that petitioners, “by attempting to cause and 
causing the Companies to execute an unauthorized 
union-shop agreement, violated Section 8(b)(2) of 
the Act.” 

a. There is no competent evidence to sup¬ 
port the Board’s finding and conclusion of 
law that petitioners resorted to strike action 
to support their demands; and the matters 
relied upon by the Board in support thereof 
are insufficient in, and contrary to, law. 

b. The Board erred as a matter of law 
in holding petitioners responsible for tne 
mine workers’ abstaining from work. 

c. Petitioners’ conduct in requesting a 
union shop is consonant with the constitution¬ 
ally guaranteed right of collective bargain¬ 
ing. Execution of the 1948 Agreement by 
the captive mine operators was voluntary on 
their part and without compulsion on the 
part of petitioners. 

B. The Board committed prejudicial error in affirming 
the trial examiner’s rulings in admitting evidence offered 
by the Board and in rejecting evidence offered by peti- 
titioners. Such errors require that the Court set aside tne 
Board’s findings of fact, conclusions of law and portions 
of its Order complained of herein. 

C. Paragraphs 1 (b) and 1 (c) of the Board’s order are 
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beyond its power and jurisdiction. Therefore this Court 
has no jurisdiction or power to enforce said paragraphs. 


D. The Court should dismiss this case 


jetition- 


ers as moot. In any event. Paragraphsl(a^ of the Order WuS 
beyond the Board’s power and jurisdiction. 

E. Sections 8(a) (3) (ii) and 8(b)(2) of the Act and 
the Board’s Order, as complained of by petitioners, are 
void because they are in conflict with the First, Fifth and 
Thirteenth Amendments to the Constitution of the United 
States. 


F. The Board had no jurisdiction in this case. 

G. The Board erred in not sustaining petitioners , mo¬ 
tion to dismiss. 

H. The Board erred in denying petitioners’ motion to 
strike the Intermediate Report and Recommended Order, 
and the entire record and to remand the case before an 
examiner legally and properly qualified under the Admin¬ 


istrative Procedure Act of 1946. 


V. SUMMARY OF ARGUMENT 

A. 

1. a. Prior collective bargaining agreements between 
Union and Companies have provided for the union shop. 
No mine worker has been denied employment because of 
petitioners’ conduct. No complaint from operators or in¬ 
dividual miner or miners, nor assertions nor examples of 
practices reflecting the desirability of discontinuing the 
union shop appears in the record. Approval thereof by 
coal miners is shown. 

Whether petitioners have, under the facts of this case, 
violated Section 8(b) (2) requires consideration of Section 
7 of the Act. Alleged discriminatory conduct must relate 
to some union activity by which one or more employees 
are coerced or attempted to be coerced into union member- 
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ship against their will. 

The union shop is a permissive contractual subject be¬ 
tween an employer and a union. Employer agreement, in 
addition to employee sanction, is essential to effect 
such an agreement. The union shop is a negotiable sub¬ 
ject for collective bargaining. Nothing in the Act dis¬ 
closes a Congressional intent that employee consent be a 
prerequisite to union demand for employer agreement. A 
finding of discrimination must necessarily involve a con¬ 
flict between choice made by one or more employees under 
Section 7, and union conduct by which that choice is ren¬ 
dered, or sought to be rendered, meaningless by an ac¬ 
cused union. Absent such conflict, a finding of discrim¬ 
ination ignores the freedom of choice found in Section 7. 
“Discrimination cannot occur in a vacuum. Discrimina¬ 
tion is an act and an act which is directed against soma 
person or group of persons.” There can be no discrimina¬ 
tion unless it produces the effect. The legislative history 
of the Act so indicates. 

The union shop issue is to be determined by currently 
employed miners. Future applicants are bound thereby, 
and this result is permissive by Section 8(a)(3) and is 
consistent with ; Section 7) that the right of employees not 
to join a union “may be affected by an agreement requiring 
membership in a labor organization as a condition of em¬ 
ployment as authorized in Section 8(a)(3)”. Had Con¬ 
gress intended that insistence upon the inclusion, or the 
mere inclusion of, union shop provisions in a collective 
bargaining agreement would constitute an unfair labor 
practice. Congress would have specifically so provided. 
Designation of the union shop as “unlawful”, “illegal”, 
and “unauthorized” are not warranted in law or in fact. 

b. The 1941 Agreement and each succeeding agree¬ 
ment provided that expulsion or suspension from union 
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membership shall be reviewed by Union’s Executive Board 
before any individual employee is deprived of employment. 
Both the Trial Examiner and the Board ignored this pro¬ 
vision, as well as the fact that there is no evidence of 
Union action based upon this contractual provision by 
which petitioners sought to have any miner denied em¬ 
ployment. 

c. To find that petitioners had discriminated in viola¬ 
tion of Section 8(a) (3) and 8(b) (2), the Board and its 
Trial Examiner had to blind themselves to the uncontra¬ 
dicted evidence that the mine workers authorized and ap¬ 
proved the union shop provisions of the 1948 Agreement. 
Herein, the miners, who, under the Act, are given the 
right to join or not to join a labor organization and under 
Section 8(a) (3) are given the right to determine whether 
they desire to work under a union shop, have author¬ 
ized and approved the acts which the Board asserts 
are violative of the Act. At all times pertinent herein, the; 
miners were union members; no member has. withdrawn 
or sought to withdraw from membership; and there was no 
question but that the mine workers would retain their 
membership in Union. There is no evidence that any 
member has complained of the union shop under the 1948 
Agreement. Mine workers refused to return to work when 
coal companies offered them all terms of the 1948 Agree¬ 
ment other than the union shop. Since execution of the 
1948 Agreement, coal has been produced without dissi- 
der.ce from the miners on the union shop issue. A Board 
witness testified that the operators “knew as a practical 
matter that the Union shop conditions were going to per¬ 
sist in the mines of the operators,” and that in the event 
of an election, the miners would overwhelmingly vote for 
the union shop. It is an anomaly that conduct wholly 
harmonious with the will of the employees can be utilized 
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as a basis to hold petitioners guilty of violating Section 
8(b)(2). 

d. Petitioners’ obedience to the mandate of Union’s 
members and approval by the miners in petitioners’ 
request for union shop obviated the necessity of com¬ 
pliance with the letter of the statute where the spirit and 
purpose thereof and the end proposed thereby are fully 
satisfied. The touchstone of compliance is substance— 
employees’ mandate and approval—not formalistic de¬ 
tail. The Courts prefer substance to form. Petitioners 
offered to furnish cards signed by individual mine workers 
authorizing and ratifying the union shop. 

e. Prior Board decisions cited to sustain the Board’s 
position are not apposite. Legal and factual differences 
dissipate their effectiveness as a precedent for the instant 
case. A case wherein actual discrimination against non¬ 
members was found by the Board is not authority for the 
instant case. There is a distinction between negotiating 
for a closed shop, which an employer argues is banned 
by the Act, and negotiating, as in this case, for a union 
shop which is permitted by the statute. DBoard argument 
that the mere existence of a union shop provision without 
a union shop authorization election is a restraint upon 
those desiring to refrain from union activities cannot be 
used in the instant case where employees have authorized 
and approved petitioners’ conduct. 

2. a. There is no competent evidence to support tho 
Board’s finding and conclusion of law that petitioners 
resorted to strike action to support their demands and the 
matters relied upon by the Board in support thereof are 
insufficient in, and contrary to law. 

Though the Board admits that there is no direct evi¬ 
dence that petitioners issued a strike call and no outward 
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appearance of participation in the strike, it found peti¬ 
tioners had actually instigated and continued the strike 
and resorted to strike action to support their demand and 
makes petitioners responsible for the miners’ refusal to 
return to work. Neither collectively, nor singly, do the) 
five circumstances relied upon by the Board suffice as 
a factual basis that petitioners authorized the strike or in¬ 
stigated it or continued it; nor do they suffice in law to 
place responsibility upon petitioners. The first circumstance 
is that the miners abstained from returning to work. The 
miners were under no obligation to return to work since 
there was no contract and since there had been compliance 
with Section 8(d) (4). Their conduct was consonant with 
their constitutional right to withhold their services, and 
with Sections 7, 13 and 502 of the Act. The second circum* 
stance of the “No contract, no work” policy is not justified 
because there is no evidence of such policy in July, 1948, 
and the evidence relied upon by the Board has no relevancy 
to the issue. Refusal of the miners to work could not bei 
utilized as a basis for finding petitioners had violated 
Section 8(b) (2) since the exercise of a constitutional 
right “cannot be effectually condemned either by statute 
or by judicial decree”. The third circumstance: Lewis 
dispatched telegrams and directed Union’s district offices 
to notify the mine workers to report to work. This fur¬ 
nishes no evidentiary foundation to prove that petitioners 
actually authorized, instigated and continued the strike. 
Board’s use of Union’s statement that it “will recommend” 
that the mines remain in operation after the end of the 
vacation period, furnishes no evidentiary basis for the 
Board’s finding, but is entirely consonant with petitioners’ 
position that the miners’ action in refusing to return to 
work reflected the individual will of the coal miners and 
not strike action on petitioners’ part. Use by the Board 
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of the statement Moses attributes to Lewis that Lewis 
“pointed out the expensive course it might take”, referring 
to the Companies’ position on the union shop, has no 
relevancy since it does not reflect that the coal miners had 
knowledge of it, and having such knowledge, responded 
to it by striking. Judicial precedent requires there must 
be a “reasonable basis” for inferences. 

The 'Board admits that petitioners engaged in no overt 
act. Union’s constitution provides the manner in which 
it may call a strike. No such affirmative action by Union 
appears. The United States Supreme Court has rejected 
the doctrine of vicarious responsibility against the Union. 
The Board’s holding of Union’s responsibility in this case 
is in conflict with that judicial precedent. 

b. Petitioners’ conduct in requesting a union shop is 
consonant with the constitutionally guaranteed right of 
collective bargaining. Both the Trial Examiner and the 
Board condemned petitioners’ request for a union shop. 
In both, there is the connotation of compulsion by petition¬ 
ers upon the companies and a finding of a standard of 
conduct which violates Section 8(b) (2). Actually the cap¬ 
tive mine owners had consented to the union shop on June 
24. This is shown in the proceedings before the Presiden¬ 
tial Board of Inquiry which the Trial Examiner and the 
Board did not consider. Further, execution of the 1948 
Agreement was admittedly under the guidance of Judge 
T. Alan Goldsborough. All conferences leading to the 
execution of that contract were held in the chambers of 
Judge Goldsborough and in his presence at all times. 
Moses, who signed the 1948 Agreement for the Companies, 
admitted that his going to the Mine Workers Building to 
execute the contract was voluntary. 
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B. 

The Board committed prejudicial error in affirming the 
Trial Examiner’s rulings in admitting evidence offered by 
the Board, and in rejecting evidence offered by petitioners. 

1. The Board approved of Board’s evidence offered to 
establish an alleged Union “no contract, no work” policy 
in July, 1948. The Board theory was that this policy is a 
constant threat of strike and a form of economic coercion. 
A strike threat is not an unfair labor practice under the 
Act; nor could there be involved herein the question of a 
strike or the right to strike or to engage in a concerted work 
stoppage. The Board’s position is in conflict with Section 
13 of the Act. Admissibility of this evidence is prejudicial, 
since the Board utilized it as a predicate for its finding of 
a violation of Section 8(b) (2) of the Act. 

2. The Board urges that the Companies yielded to pe¬ 
titioners’ demands and insistence in executing the 1948 
Agreement.Board witness Moses was asked by petitioners’ 
counsel, “who made the proposal that was finally accepted 
as between the parties?” Board objection was sustained. 
The avowal in the record shows that the agreement reached 
between Union and Companies “came in substance from a 
proposal initiated by the Court himself”; that the “Court 
urged the parties to accept it, called it ‘fair and reasonable”’; 
and that Moses and his counsel “volunteered to recommend 
it to their clients and so did”; and that it was “a voluntary 
action upon their part, not one of compulsion from the 
union * * The Board had inquired concerning the con¬ 
ferences in Judge Goldsborough’s chambers on direct exam¬ 
ination. A full disclosure of the facts would have shown 
the absolute lack of compulsion, and that the Companies’ 
execution of the 1948 Agreement was wholly voluntary. 

3. To show that there was no compulsion. Union coun- 
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sel asked Moses, “Were the Mine Workers’ representatives 
undertaking to compel you to go there to sign it?” Moses 
replied: “The compulsion was there, because the mines of 
the captive mine owners were idle.” The answer, though 
not responsive, was permitted to remain. On cross exam¬ 
ination, Union Counsel also inquired of Moses: “Was any 
duress practiced upon you by any representative for the 
Mine Workers on that day in the execution of the contract?” 
(Board objection was sustained. Because of the charge and 
finding of compulsion, these inquiries were vital and the 
rulings thereon were prejudicial error. 

4. Petitioners objected to admission in evidence that 
the Board’s records disclose that no petition has been filed 
by Union for an election under Section 9(e). Under the 
facts of this case, the materiality of such evidence is dissi¬ 
pated. 

C. 

Sections 10 (a) and 10 (c) of the Act empower the Board 
to “prevent any person from engaging in any unfair labor 
practice (listed in Section 8)” and “to issue an order re¬ 
quiring such person to cease and desist from such unfair 
labor practice”. Section 8(b)(2) places no ban or regu¬ 
lation upon strike action, but Paragraph 1(b) of the 
Board’s Order does, and is in violation of Sections 7,13 and 
502 of the Act. Further since strike action is not made an 
unfair labor practice under Section 8 (b) (2), jurisdiction 
and power to issue the order in Paragraph 1(b) are not 
found in Sections 10(a) and (c). This Court is without 
jurisdiction and power to enforce any portion of a Board 
order beyond that agency’s jurisdiction and power. 

The requirement of Paragraph 1 (c) of Board’s Order to 
cease and desist from “in any other manner to discrim¬ 
inate against employees in violation” of Section 8(a)(3) 
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is not responsive to pleadings or the facts. Prohibited 
conduct must relate to some committed but prohibited act. 
Absent any showing of “any other” discriminatory con¬ 
duct, jurisdiction and power in both the Board and this 
Court are lacking. 

D. 

Paragraph 1(a) and 1(c) of the Order requires peti¬ 
tioners to cease and desist from “Requiring, instructing or 
inducing its representatives to require” Companies to exe¬ 
cute contracts and from “causing or attempting to cause 
the Companies to execute contracts”, respectively, which 
make Union membership a condition of employment, and 
Paragraph 1(d) from “In any manner maintaining, en¬ 
forcing or giving effect to the union-shop clause” in the 
1948 Agreement, absent compliance with the provisos in 
Section 8(a) (3). That Agreement provides June 30, 1949, 
as its termination date. That date having passed, the 
Board’s order challenged is moot. The Court should dis¬ 
miss case against petitioners as moot. Further, since in¬ 
stant charges related to execution of 1948 Agreement, the 
requirements of Paragraph 1(a), 1(b) above discussed (the 
miners having produced coal after July 13) and 1(c) are 
now unrelated to any unfair labor practice charge. Board 
lacked power and jurisdiction to include them in its Order. 

E. 

The rights of mine workers to form and maintain a 
union and to bargain collectively are fundamental rights, 
constitutionally guaranteed and protected. 

An indispensable element of such rights is the require¬ 
ment of union membership as a condition of employment. 
These rights are curtailed and denied by the Board's or¬ 
der, and Sections 8(a) (3) (ii) and 8(b)(2) of the Act, 
which impose arbitrary and unreasonable restraints upon 
such fundamental rights are therefore unconstitutional. 
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Under Paragraph 1(b), the right of individual mine 
workers to abstain from work is banned.Coercive servitude 
in violation of the Thirteenth Amendment results. Since 
union responsibility herein has been held to result from 
the mass action of its membership, petitioners’ responsi¬ 
bility is premised upon agency.. An unfair labor prac¬ 
tice may be committed by a union’s “agents”, and since 
the Board’s order is directed against Union’s agents, the 
cease and desist order in Paragraph 1 (b) relating to strike 
action, is directed against petitioners and the mine workers 
themselves and challenges not only their right to abstain 
from working, but all rights correlative thereto, including 
those protected by the First and Fifth Amendments to the 
Federal Constitution. The validity of statutory provisions 
must be tested by their operation and effect. The Boards’ ap¬ 
plication of Sections 8(a) (3) (ii) and Section 8(b) (2) re¬ 
sults in denial of constitutional rights to the mine workers 
and petitioners and therefore both the order and the statu¬ 
tory provisions are void because they conflict with the First, 
Fifth and Thirteenth Amendments to the Federal Consti¬ 
tution. Both the statutory provisions and those portions 
of the Board’s Order complained of impose restraints and 
denial of rights which are arbitrary and unreasonable. 
That there was no necessity therefor has been demonstrat¬ 
ed by labor’s almost unanimous approval of the union shop 
in authorization elections. Nor is there any showing of 
a clear and present danger essential to curtail constitution¬ 
al rights. 

F. 

Since neither the complaint nor the facts show com¬ 
plaint from any employee or group of employees that pe¬ 
titioners have caused or attempted to cause the Companies 
to discriminate against him or them, there is no existing 
controversy upon which an unfair labor practice charge 
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could be based and, therefore, the Board’s jurisdiction was 
not and could not be invoked. 

G. 

For the reasons above assigned, the motion to dismiss 
should have been sustained. 

H. 

The Board erred in denying petitioners’ motion to strike 
the Intermediate Report and Recommended Order and the 
entire record, and to remand the case before an examiner 
legally and properly qualified under the Administrative 
Procedure Act of 1946. Section 11 of the Administrative 
Procedure Act of 1946 provides for the appointment of 
examiners, “subject to civil service”, and requires that 
they “shall perform no duties inconsistent with their duties 
and responsibilities as examiners”. Administrative offi¬ 
cers have been denied the status of examiners. William 
R. Ringer is the Board’s Chief Trial Examiner, who as¬ 
signed himself to act as the hearing examiner in this case. 
He was disqualified to act as such. Refusal of the Board 
to sustain petitioners’ motion results in their having been 
denied a hearing within the meaning of either said Admin¬ 
istrative Procedure Act or the Labor-Management Rela¬ 
tions Act of 1947. 

ARGUMENT 

A. THE BOARD’S FINDING AND CONCLUSION 
OF LAW THAT PETITIONERS ATTEMPTED TO 
CAUSE AND CAUSED THE COMPANIES TO EXE¬ 
CUTE AN AGREEMENT CONTAINING AN INVALID 
UNION-SHOP PROVISION AND THUS TO DISCRIM¬ 
INATE AGAINST EMPLOYEES WITHIN THE MEAN¬ 
ING OF SECTION 8(a) (3) OF THE ACT, IN VIOLA- 
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TION OF SECTION 8(b) (2) THEREOF, ARE NOT SUP¬ 
PORTED BY, AND ARE CONTRARY TO, THE SUB¬ 
STANTIAL EVIDENCE ON THE RECORD CONSID¬ 
ERED AS A WHOLE AND ARE CONTRARY TO LAW. 

Section 8(b)(2) of the Act provides that it shall be 
an unfair labor practice for a labor organization or its 
agents— 

“to cause or attempt to came an employer to 
discriminate against an employee in violation of 
subsection (a) (3) of this section . . 

Section 8(a) (3) provides that it shall be an unfair 
labor practice for an employer— 

“by discrimination in regard to hire or tenure 
of employment or any term or condition of em¬ 
ployment to encourage or discourage membership 
in any labor organization: Provided, That nothing 
in this Act, or in any other statute of the United 
States, shall preclude an employer from making an 
agreement with a labor organization * * * (ii) if 
following the most recent election held as provided 
in section 9(e) the Board shall have certified that 
at least a majority of the employees eligible to vote 
in such election have voted to authorize such labor 
organization to make such an agreement; . . 

In its Decision and Order of May 27, 1949, the Board 
adopted the “findings, conclusions and recommendations of 
the Trial Examiner” except for modifications and addi¬ 
tions (J. A. 30). The Board agreed (J. A. 30) with its 
Trial Examiner that Petitioners “without complying with 
prescribed statutory authorization procedures, and in vio¬ 
lation of Section 8(b) (2) of the Act, attempted to cause 
and caused the Companies to execute an agreement con¬ 
taining an invalid union-shop provision and thus to dis- 
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criminate against employees within the meaning of Sec¬ 
tion 8(a) (3) of the Act”. 

Both the Trial Examiner and the Board predicated their 
findings and conclusions that petitioners were in viola¬ 
tion of said Section 8(b) (2) upon their contentions that 
(1) the mere execution of a union shop agreement with¬ 
out certification by the Board pursuant to Section 
9(e)(1) constituted a violation of said section, (2) peti¬ 
tioners’ insistence upon the Companies’ acceptance of the 
unauthorized union shop as a condition for concluding an 
agreement, and (3) petitioners* resort to strike action to 
support their demands. We shall discuss these conten¬ 
tions seriatim, 

1. The Board erred in its finding and conclusion of 
law that petitioners had discriminated against employees 
within the meaning of Section 8(a) (3) of the Act. 

a. There can be no violation of Section 8(b) (2) 
in the absence of a showing and finding that peti¬ 
tioners have caused or attempted to cause discrim- 
ination against some specified employee or group of 
employees. 


Beginning with the collective bargaining agreement ne¬ 
gotiated between the Union and captive mine owners in 
1941, every collective bargaining agreement effectuated on 
behalf of coal miners in the bituminous coal industry, in¬ 
cluding the captive mines, has contained the union shop 
clauses. The 1947 Agreement, under the terms of which 
negotiations for the 1948 Agreement were initiated, con¬ 
tained such clauses. The union shop provisions had thus 
become vital parts of effectuated collective bargaining 
agreements in the bituminous coal industry. The evidence 
registers neither complaint thereof from either the coal 
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operators or from any individual miner or group of miners 
involved, nor assertions nor examples of practices which 
would in anywise reflect the desirability of discontinu¬ 
ing the union shop clauses in contracts in the bituminous 
coal industry, and particularly, in the captive mines. To 
the contrary, it appears affirmatively that not only did the 
coal miners approve thereof, but the coal operators did not 
at any time during the negotiations object to the union 
shop as such. Their objection was purely technical. With 
such a background of experience and approval, the 
captive mine operators injected into the negotiations for a 
successor contract to the 1947 Agreement the union shop 
issue solely because of their view that it was not permis-. 
sive under Section 8(a) (3) of the Act in the form in which 
it had been carried in prior contracts. A vital observa¬ 
tion is that the record discloses that no miner has been 
deprived of employment as a result of petitioners*” conduct. 

Whether petitioners have, under the facts of the in¬ 
stant case, violated Section 8(b)(2) requires considera¬ 
tion of Section 7 of the Act, which reads: 

“Employees shall have the right to self-organiza¬ 
tion, to form, join or assist labor organizations, 
to bargain collectively through representatives of 
their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining cr 
other mutual aid or protection, and shall also have 
the right to refrain from any or all of such activities 
except to the extent that such right may be affected 
by an agreement requiring membership in a labor 
organization as a condition of employment as auth¬ 
orized in Section 8(a) (3).” 

Section 8(a) (3) proposes to prevent discrimination 
against employees in regard to hire or tenure of employ¬ 
ment on any term or condition of employment by which 
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membership in a labor organization would be encouraged 
, or discouraged. The practices by Section 8(b)(2) con¬ 
demned relate to discrimination “against an employee.” 
Where a labor organization is charged, under Section 
8 (b) (2) with an unfair labor practice, in reference to 
an employer’s alleged encouragement of union member¬ 
ship, the alleged discriminatory conduct necessarily must 
relate to some union conduct by which an employee or 
group of employees is coerced, or attempted to be coerced, 
into union membership against the employee’s will. Both 
the Trial Examiner (J. A. 62) and the Board (J. A. 33) 
rejected this contention, and petitioners insist such rejec¬ 
tion is erroneous as a matter of law. 

Unlike the congressional ban upon closed shops. Con¬ 
gress has made the union-shop clause a permissive con¬ 
tractual subject between an employer and a labor organiza¬ 
tion. Employer agreement, in addition to employee sanc¬ 
tion, is essential to effect such an agreement. With 
out such employer agreement, employee sanction is mean¬ 
ingless. Hence, the union-shop clause of a collective bar¬ 
gaining contract is a proper subject for negotiation, as 
much so as wages, hours and other conditions of employ¬ 
ment. Nothing in the Act, directly or inferentially, dis¬ 
closes a congressional intent that employee consent be a 
prerequisite to a demand by a union for employer agree¬ 
ment. In discussion of Section 8(3) of the Wagner Act 
prior to its amendment, when closed shops were permis¬ 
sive under conditions delineated in the statute to relieve 
an employer from otherwise discriminatory conduct, Mr. 
Justice Jackson observed that the “making” of a closed 
shop contract in itself was not an unfair labor practice 
which invalidates a closed shop. See dissenting opinion 
in Wallace Corporation v. National Labor Relations Board. 
323 U. S. 248, 270. 
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Since Congress has made the union shop clause a per¬ 
missive contractual subject, and since Congress under 
Section 7 of the Act has accorded employees a choice 
either to join or not to join a labor organization, an al¬ 
leged discriminatory practice must be tested in the light 
of this freedom of choice. Hence a labor union may be 
said to have caused or have attempted to cause discrimina¬ 
tion against an employee in violation of subsection 
(a) (3) of Section (8) when, and only when, the record 
discloses affirmatively that an individual employee or 
group of employees have, in the exercise of this freedom 
of choice, determined not to join the labor organization 
accused of violating Section 8(b) (2) of the Act. A pre¬ 
requisite to a finding of discrimination must necessarily 
involve a conflict between choice made by an individual 
employee or group of employees and union conduct by 
which that choice is rendered, or sought to be rendered, 
nugatory and meaningless by an accused union. Absent 
such conflict, a finding of discrimination is premised upon 
mere figment rather than fact and completely ignores the 
freedom of choice found in Section 7. How, petitioners 
inquire, can there be a discrimination against employees 
when there is neither conduct by petitioners, or either of 
them, nor impact of discriminatory conduct on any em¬ 
ployee? In Angell v. Schram, 109 F. (2) 380, 381 (CCA 
6. 1940), the statement appears that 

“* * * The mere surmise that some right or claim 
may he asserted does not confer jurisdiction. The 
seeds of a controversy must sprout before the court 
may take notice /' (Italics supplied). 

The argument of Trial Examiner William E. Spencer in 
the Matter of Amalgamated Meat Cutters and Butcher 
Workmen of North America , et aU, Case No. 21-CB-S, de- 
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cided In April, 1948, though rejected by the Board (81 
N. L. R. B. No. 164) is persuasive on this point: 

“* * * Section 7, it should be emphasized, is a 
grant of certain rights which the employees may or 
may not choose to exercise. It is not a statement 
of statutory compulsion. Rights are not rights if 
one is required to assert them. * * *. 

In connection with the charge of violating Section 
8(b) (2), Trial Examiner Spencer further said: 

“Discrimination cannot occur in a vacuum. Dis¬ 
crimination is an act and an act which is directed 
against some person or group of persons. The 
General Counsel does not contend that Local 421 
has attempted to cause the Employer to discharge 
or in any manner discriminate in regard to the 
hire and tenure of employment of any given per¬ 
son. * * * But there is no evidence that there is a one 
of them who is not content to be and remain a mem¬ 
ber of Local 421. * * * Apparently we are asked to 
hypothesize a somewhat shadowy John or Mary 
Doe who may or may not materialize at some un¬ 
certain time in the future. . . .” 

Interpreting the language of the Wagner Act. National 
Labor Relations Board v. Air Associates , Inc., 2 Cir., 121 
F. (2) 586, states: 

“Section 8(3) required that the discrimination 
in regard to tenure of employment have both the 
purpose and effect of discouraging union member¬ 
ship.” (Italics supplies). 

Likewise, in National Labor Relations Board v. National 
Motor Bearing Co. t 9 Cir., 105 F. (2) 652, 663, in a dissent¬ 
ing opinion. Judge Haney stated: 

“I think it is clear that the unfair labor practice 
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consists of both the act and effect ” 

In discussing the conference report of the Act, Senator 
Murray recognized that effect was required as a constituent 
element of discrimination as an unfair labor practice. He 
stated: 

“Under Section 8 (b) (2) it is made an unfair la¬ 
bor practice for a union to cause or attempt to cause 
an employer to discharge an employee * * *.”■ 
(Italics supplied). 

Also Senator Taft stated: 

“Secondly, it is made an unfair labor practice for 
a union to try to get an employer to discharge a 
mon who has been improperly fired from the 
union.”" (Italics supplied). 

Nor is petitioners’ position affected by the contention 
that Section 8(a) (3), applies to applicants, as well as to 
employed persons. Where a union shop is involved, free¬ 
dom of choice to join or not to join a labor organization, 
so far as future applicants for employment are concerned, 
is circumscribed by the provisions of Section 8(a)(3) 
which gives to currently employed miners the right 
to determine whether or not union membership as a con¬ 
dition to future employment shall exist. In other 
words, if at the time when employees of one or more 
given employers determine affirmatively that it is their 
will that there shall be a union shop clause in a col¬ 
lective bargaining agreement, as appears in the instant 
proceeding, and such expression coincides with the willing- 


"Legislative History of the Labor Management Relations Act 1947, Vol. 
2 . page 1369. 

^Legislative History of the Labor Management Relations Act 1947, Vol. 

2 page 1012. 
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ness of an employer to include such clause in a negotiated 
agreement, which is likewise the situation herein, future 
applicants are bound thereby; and this result is not only 
permissive under the language of Section 8(a) (8) but is 
consistent with the limitation found in Section 7 that the 
right of employees not to join a union “may be affected 
by an agreement requiring membership in a labor organiza¬ 
tion as a condition of employment as authorized in Sec¬ 
tion 8(a) (3)”. 

Legality of the union shop provisions in the 1948 Agree¬ 
ment is presumed. Upoinsohn Carp. v. Joint Board , 87 N. 
E. (2) 510, (N. Y. Court of Appeals, 1949). Had it been 
the congressional intent that insistence upon the inclusion, 
or the mere inclusion of, union shop provisions in a collec¬ 
tive bargaining agreement would constitute an unfair la¬ 
bor practice, Congress would have specifically so pro¬ 
vided. The absence thereof is significant. As stated in 
Phelps Dodge Corp. v. National Labor Relations Board , 
313 U. S. 177, 185: 

“The practices condemned ‘are strictly limited to 
those enumerated in Section 8'.” 

Designation of the Union shop clause as “illegal” 
and “invalid’ and of the 1948 Agreement as “unlaw¬ 
ful” and “unauthorized” (J. A. 31^61, 62) are un¬ 
warranted in law and in fact. Section 8 (b) (2) does 
not so state. These designations stem not only from an 
erroneous interpretation of Section 8 (b) (2) as to what 
constitutes discrimination, but also from the Board’s er¬ 
roneous position that there is a requirement that the) 
Union be certified by the Board under Section 9(e) (1) as 
authorized to execute a union shop agreement (J. A. 33- 
34). The Act permits employer discrimination based up¬ 
on union shop provisions reflecting the employees* con- 
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sent, which, but for such consent, would otherwise be an 
unfair labor practice. Paterson Parchment Paper Co . v. 
International Brotherhood of Paper Makers, 83 F. Supp. 
928, challenges the Board’s characterization. 

b. The Board’s finding and conclusion of dis- 
criminatory conduct ignore, and are contrary to, 
the union-shop provisions contained in the 1948 
Agreement and the Agreements prior thereto be¬ 
tween the Union and the captive mines. 


Not only is there no evidence of actual discrimination, 
but the Board’s finding and conclusion of discriminatory 
conduct violative of Sections 8(b)(2) and (a)(3) ignore 
the language of the 1948 Agreement, which contemplated 
some action by the Union antedating the actual or attempt¬ 
ed deprivation of employment. The 1941 Agreement in¬ 
cluded the following language: (J. A. 216) 

“The United Mine Workers of America agree 
that an expulsion or suspension from membership 
of an individual under the changed terms of the 
enabling clause of this Agreement shall be reviewed 
by the Executive Board of the International Union, 
United Mine Workers of America, before any in¬ 
dividual employed is deprived of his employment.” 

This provision, carried forward in the 1947 and 1948 
Agreements, was ignored by the Trial Examiner and 
though complaint thereof was urged before the Board 
(J. A. 257-8), it was also ignored by the Board. Both 
the Trial Examiner and the Board failed to give any con¬ 
sideration to the further fact that the record discloses no 
Union action based upon this contractual provision by 
which petitioners sought to have any miner or emoloyee 
denied employment. 
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c. Not only is there no factual basis for the 
Board’s finding of discrimination, the undisputed 
evidence shows that the employees of the Com¬ 
panies authorized and approved the union shop pro- 
visions of the 1948 Agreement. 


As hereinbefore noted, no employee has been, or attempt¬ 
ed to be, denied or deprived of employment because of the 
inclusion of the union-shop provisions in the 1948 Agree¬ 
ment The Trial Examiner (J. A. 60) referred to “applica¬ 
tion by the companies of the provision that all employees 
be or become members of the Union”; but there is no evi¬ 
dence of such “application.” In order for the Board and its 
Trial Examiner to find that there has been discrimination 
in violation of Section 8(a)(3) and Section 8(b)(2) of 
the Act both have had to blind themselves to the uncon¬ 
tradicted evidence in this case that the Mine Workers have 
authorized and approved the union-shop provisions of the 
1948 Agreement 

The union-shop provisions were familiar to the mine 
workers, for each contract beginning with 1941 had con¬ 
tained such provisions. Herein the miners who, under 
Section 7 are given the right to join or not to join a labor 
organization and Section 8 recognizes their right to 
determine whether they desire to work under a union 
shop, have approved the very acts and conduct of the 
petitioners which the Trial Examiner and the Board in 
this proceeding assert are violative of the Act The? 
miners were Union members on May 18, 1948, when the 
conference convened, on June 30, 1948, when the 1947 
Agreement expired, on July 6, 1948, when the vacation 
period ended, and at the time the miners returned to 
work. (J. A. 132, 133). There is no evidence that any 
member has withdrawn, or sought to withdraw, from 
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Union membership. “There was no question but that the 
mine workers would retain their membership in the United 
Mine Workers of America.” (J. A. 175). The Board produced 
no evidence that any member has complained of petition¬ 
ers’ position and conduct with reference to the union shop 
provisions of the 1948 Agreement.There is the affirma¬ 
tive evidence that the miners refused to accept the invita¬ 
tion of the coal operators to return to work after the end 
of the vacation period when the coal companies offered the 
miners all terms of the 1948 Agreement other than the 
union shop provision. Inclusion of the union shop pro¬ 
visions in the 1947 Agreement had brought no complaints 
from employees or applicants. (J. A. 175). Since the men 
returned to work in July, 1948, coal has been produced 
without dissidence from the miners on the issue of the 
union shop. There is the affirmative and positive testi¬ 
mony of Board’s witness Gall that the operators “knew as 
a practical matter that the union shop conditions were go¬ 
ing to persist in the mines of the operators” (J. A. 162) 
and that there is agreement by the captive mine operators 
that in the event of an election on the union shop issue, the 
miners would overwhelmingly vote for the union shop. 10 
(J. A. 164). 

Furthermore, negotiation and execution of the 1948 con¬ 
tract with the captive mine owners resulted from sanc¬ 
tions granted by delegates—delegates chosen by the min¬ 
ers—to the Union’s 39th Convention (Scale and Policy 
Convention) whereat it was adopted that to effectuate the 
wage policies, a National Policy Committee should be es¬ 
tablished, clothed with authority to deal with all matters 
in the making of the baric wage agreement (J. A. 178-184) 

ioThis is regarded as a conceded fact. The Evening Star (Washington, 
D. C.) on July 9, 1948, stated, in part: “And there is also not the slightest 
doubt thr>* the miners, given a chance, would vote overwhelmingly for a 
union shop.” 
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and that Committee was directed to include “consolidation 
of all benefits accruing from the present agreements”, 
one of which was the union shop clauses. The Policy Com¬ 
mittee then authorized execution of 1948 Agreement (Re¬ 
spondents’ Ex. No. 3), (J. A. 239,252). This convention was 
composed of representatives from all the mines, in addi¬ 
tion to representative officers, and took into account all 
of the requests, demands and suggestions that emanated 
from the coal miners themselves looking toward the nego¬ 
tiation of new agreements. Representatives at this Na¬ 
tional Convention were elected directly from local unions 
which they represented, as provided in the constitution of 
the Union (Art. XII of said Constitution, Respondents’ 
Ex. No. 2, J. A. 251) and the convention itself was held 
pursuant to said Constitution. In the light of such facts 
and circumstances, in effecting the 1948 Agreement with 
the captive mine operators, petitioners were acting with¬ 
in the scope of authority delegated to them by and under 
the instruction of the employees of the Companies, as 
members of the Union and therefore the request for the 
union shop provision was in law and in fact a discharge 
of the mandate of and from the membership of the Union 
to their representatives for the negotiation of a wage agree¬ 
ment containing the union shop clauses as contained in 
the said 1948 Agreement. 

In a record wherein neither the complaining companies 
nor the Board contends that petitioners’ actions are con¬ 
trary to the will of the coal miners, and in a record where¬ 
in it appears affirmatively that the coal miners employed 
by the complaining parties want a union shop and the evi¬ 
dence shows that the complaining employers acknowledge 
the fact of such employee desire, and in a record where there 
is an admission that the coal miners would overwhelmingly 
vote for a union shop, it is indeed an anomaly that conduct 
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which is wholly harmonious with the will of the employees 
can be utilized as a basis of a finding of fact and conclu¬ 
sion of law that petitioners, acting as herein noted, have 
in any wise challenged the will of those employees who, 
under the Act, have the exclusive right to say whether or 
not a union shop shall exist in their employment. 

How can it be said that petitioners’ conduct herein is 
violative of Section 8(b) (2) when it affirmatively appears 
that petitioners acted pursuant to the mandate and author¬ 
ity of the mine workers who, by remaining away from 
vrork from July 6 to July 13, 1948, tacitly approved in pe¬ 
titioners’ request for a union shop? 

d. The employees’ authorization of. and approval 
of, the union-shop provisions of the 1948 Agreement ob¬ 
viated the necessity of a union-shop authorization election 
under Section 9(e) (1) of the Act. 


The facts herein showing petitioners’ obedience to the 
mandate of its members, and full approval by the min¬ 
ers in petitioners’ request for a union shop, obviate 
the necessity of compliance with the letter of the statute 
where the spirit and purpose thereof, and the end proposed 
thereby are fully satisfied. 11 Courts have refused to com¬ 
pel the doing of a vain thing or a useless act. Cantrell v. 
Board of Education , 107 W. Va. 362; Hamilton-Brown Shoe 
Co. v. National Labor Relations Board, 104 F. (2) 49. The 

nThe Washington (P. C) Post issue of July 29, 1948: 

“Moreover, since the great majority of workers war.t the union shoo, thev 
Ho not need to be protected by a poll against forced acceptance. * * * With 
the Mine Workers known to be in favor of the union shop and currently work¬ 
ing under a union shop contract, prompt revision of the law * • * would save 
time and money that the NLRB could use to better purpose.” 

General Counsel Denham, in * T e-*in-s before the Joint Committee on 
l abor Management Relations, of which II. S. Senator Ball as chairman, testi¬ 
fied on May 24, 1948, (Vol. 1, p. 58) that where elections were held under 
the Act on the union shop issue, the employees “are perfectly willing to have 
the union shop provisions in the contracts”. 
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Board’s requirement is that the “Union be certified by the 
Board under Section 9 (e) (1) as authorized to execute a 
union-shop agreement” (J. A. 34). This requirement 
of formalistic detail regards, as paramount, form rather 
than substance. Heretofore courts have preferred sub¬ 
stance to form. Maiatico v. Mortgage See. Corporation of 
America , 59 App. D. C. 21, 32 F. (2) 412. Herein, the 
touchstone of compliance is substance—employees’ man¬ 
date and approval—not formalistic detail. 

Furthermore, as the evidence shows. Union offered to 
furnish the Companies with cards signed by the individual 
mine workers (G. C. Ex. 16, J. A. 248), authorizing, ap¬ 
proving, ratifying, and affirming “the negotiation for me 
and in my behalf” by Union of the 1947 Agreement and 
the union shop therein provided and “any and all ex¬ 
tensions thereof which have heretofore been or which may 
hereafter be negotiated in my behalf.” 

e. Prior Board decisions cited to sustain its position 
herein are not apposite. 

Prior Board decisions cited by the Board to support its 
position herein are not apposite. In Matter of National 
Maritime Union of America (The Texas Company ), 78 
N. L. R. B. 971, the Board was not concerned with the 
mere execution of a contract containing the hiring-hall 
provision. The Board condemned actual discriminatory 
practices, which are absent herein. 

There is a vast distinction between negotiating for a closed 
shop (Matter of The Great Atlantic & Pacific Tea Company, 
Amalgamated Meat Cutters, etc., 81 N.L.R.B. No. 164, 23 
LRRM 1464) which an employer argues the Act bans, and 
negotiating, as herein, for a union-shop, permitted by the 
Act. 

The Hager & Sons Hinge Mfg . Co., 80 N. L. R. B., 163, 
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I 

and Matter of Lykens Hosiery Mills, Inc., 82 N. L. R. B., 
No. 125, are based upon a rationale that “the mere exist¬ 
ence of such a provision acts as a restraint upon those de¬ 
siring to refrain from union activities within the meaning 
of Section 7”. This reasoning does not apply to the in¬ 
stant case. It is an anomaly to charge petitioners with 
responsibility for the mine workers' action and then to 
find that what petitioners did pursuant to the miners' au¬ 
thority and approval was nonetheless a restraint with¬ 
in the meaning of Section 7 and therefore a violation of 
Section 8(b)(2). 

2. The Board erred in its finding and conclusion of 
law that petitioners, “by attempting to cause and causing 
the Companies to execute an unauthorized union-shop 
agreement, violated Section 8 (b) (2) of the Act.” 


a. There is no competent evidence to support the 
Board’s finding and conclusion of law that petition¬ 
ers resorted to strike action to support their de¬ 
mands; and the matters relied upon by the Board 
in support thereof are insufficient in, and contrary 
to, law. 


The Trial Examiner found that “the Union and its 
President were approving and participating in the strategy 
of the employees concertedly withholding their services” 
(J. A. 57), and that such concerted action “constituted a 
strike by the Union for the purpose of causing the Com¬ 
panies to execute a wage agreement containing a union- 
shop clause” (J. A. 58), that “there was an implicit un¬ 
derstanding on the part of all that the members of the 
Union would not mine coal without a union contract” (J. 
A. 61), and that this “concerted absence from work to 
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have been a strike by and with the knowledge and approval 
of the Union and its President for the purpose of compell¬ 
ing the Companies to agree to a contract containing the 
union-shop clause” (J. A. 61). The Board admitted (1) 
that there is no direct evidence that petitioners issued a 
strike call, but contends that “this is not determinative of 
the question of their responsibility”, and (2) that there is no 
“outward appearance of participation in the strike” (J. A. 
31). Yet the Board finds petitioners “actually instigated 
and continued the strike until the Companies capitulated 
to their demands and signed the agreement” and “resort¬ 
ed to strike action to support their demands,” and makes 
petitioners responsible for the miners’ refusal to return to 
work. (J. A. 31). Such findings and conclusions of law by 
the Trial Examiner and the Board are without any evi¬ 
dence to support them, and are contrary to the substantial 
evidence on the record considered as a whole, and are con¬ 
trary to law. 

The Board relies upon five circumstances as a predicate 
for its findings and conclusions. Neither collectively nor 
singly do they suffice as a factual basis that petitioners 
authorized the strike, or instigated or continued it; nor do 
they suffice in law to place responsibility upon petitioners. 

The first circumstance is, the “miners in widely scat¬ 
tered areas simultaneously abstained from returning to 
work after their vacation because of the Companies* fail¬ 
ure to sign the 1948 union-shop agreement.” This must be 
considered in the light of the significant fact that these 
employees, in their own right and in protest to refusal of the 
Companies to accept the 1948 Agreement, including the! 
union shop, abstained from their work after the giving of 
the notice for a successor contract (G. C. Ex. 5, J. A. 234) 
and after compliance with Section (8(d)(4) which pro¬ 
hibits strike action “for a period of 60 days after such 
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notice is given.” Further, since there was no contract, 
there was no obligation, contractual or otherwise, that 
they should return to work. Assuming such withholding 
as concerted—though there is no evidentiary predicate for 
this conclusion made by the Trial Examiner—such con-< 
duct is consonant with their constitutional right to with¬ 
hold their services. ( American Steel Foundries V. Tri-City 
Central Trades Council, 257 U. S. 184; Stapleton V. 
Mitchell, 60 F. Supp. 51; Hunt V. Crumbach, 325 U. S. 821, 
825), and with Sections 7, 13 and 502 of the Act. 

The second circumstance is that “this strike was in con¬ 
formity with the union’s ‘historic and automatic pro¬ 
cedure’”. The Board relies upon statements of “no con¬ 
tract, no work” appearing in issues of the United Mine 
Workers Journal of Aug. 15, 1944, and June 1, 1946, (J. 
A. 247), respectively, which petitioners insist are inadmis¬ 
sible 1 * and upon a statement in the Report of the Board of 
Inquiry (G. C. Ex. 9), which may not be deemed competent 
evidence of what the work policy of the Union was in July, 
1948, since the issue before the Board of Inquiry did not 
concern that policy and the reference by that Board in its 
Report (J. A. 244) could have no relevancy in the instant 
proceeding to prove what the policy of the Union was at the 
time that the miners refrained from returning to work, or 
to establish that the Union was responsible for their not 
returning to work. 

Employment by the Board of an alleged “no contract, no 
work” policy in July. 1948, as a basis for holding petition¬ 
ers in violation of Section 8(b) (2) is tantamount to the 
Board’s denial to the mine workers of their right to with¬ 
hold their services from the Companies and therefore in 
violation of their constitutional right so to do, and in 


“Discussion of the receipt of these exhibits in evidence as prejudicial 
error appears later herein, at page 60. 
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violation of Sections 7,13, and 502 of the Act. Even though 
there was in the record proof that such policy existed in 
July, 1948 (which petitioners insist there is not), the re¬ 
fusal of the miners to work could not be utilized as a basis 
for a finding that petitioners had violated Section 8(b) (2). 
In Ex Parte Henry, 215 S. W. (2) 588, 595, the Texas Su¬ 
preme Court stated: 

“So long as the fundamental law guarantees the 
right of a citizen to do a given act, that act cannot 
be effectually condemned either by statute or by ju¬ 
dicial decree.” 

The third factor is that after the Companies “yielded 
to the Respondents’ demands and signed the 1948 Agree¬ 
ment, the Respondent Lewis concededly dispatched tele¬ 
grams to the Respondent Union’s district offices advising 
them that the agreement was signed and directed them to 
notify the miners to report to the first available shift de¬ 
sired by the Companies. Within 48 hours the miners were 
back at work and the mines were in operation.” (J. A. 32). 
The statement that the 'Companies yielded to petitioners’ 
demands and signed the agreement is not consonant with 
the facts. (See post, p. 57). Nor does such statement 
have any relevancy to the issue of petitioners’ responsibil¬ 
ity for the miners’ abstaining from wprk, or the finding 
of the Board that petitioners “actually instigated and con¬ 
tinued to strike”. The fact that Lewis dispatched the tele¬ 
grams furnishes no evidentiary foundation to prove that 
petitioners actually authorized, instigated and continued 
the strike. 

Nor do the remaining two factors designated by the 
Board suffice as substantial evidence to warrant the find¬ 
ing of petitioners’ responsibility for the alleged strike. The 
fourth circumstance is that petitioners on June 9, 1948, 
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submitted to coal operators a written proposal to extend 
temporarily the 1947 Agreement, stating that “In order to 
reassure the nation and to insure an adequate supply of 
coal after July 1” the Union “will recommend that all bitu¬ 
minous coal mines remain in operation after the end of 
the vacation period”. The Board finds in the words “wiU 
recommend ”, the necessary predicate. Petitioners submit 
this language is thoroughly consonant with their position 
that the action of the miners in abstaining from work 
after their vacation reflected the individual will of the 
coal miners and not strike action on petitioners’ part. Nor 
is there factual or legal significance to the reported con¬ 
versation between Moses and Lewis on June 28, 1948, in 
which Moses attributes to Lewis the statement that Lewis 
“expressed his regret at the position the captive mine group 
had taken, thought they were very foolish, and pointed out 
the expensive course it might take”. The record does 
not disclose that this conversation was known to any one 
other than Lewis and Moses: it does not reflect that the 
coal miners had knowledge of it, and having knowledge, re¬ 
sponded to it by striking. Judicial precedent requires 
that there must be a “reasonable 'basis” for an inference. 
National Labor Relations Board V. Reynolds International 
Pen Company, 7 Cir. 162 F. (2) 680, 685, (1947). 

The admission by the Board that there is no direct evi¬ 
dence that petitioners issued a strike call has driven it into 
the field of pure conjecture and guess-work in order to 
place responsibility upon petitioners. What the Board 
has done in the instant case is condemned in Interlake 
Iron Corporation v. National Labor Relations Board, 7 
Cir. 131 F. (2) 129 ; 133, wdiere then Circuit Judge Min¬ 
ton stated: 

“* * * We recognize the right, the exclusive right 
of the Board to draw reasonable inferences from 
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the facts found. That is the province of the Board, 
and when inferences are reasonably drawn they 
constitute evidence and must be accepted by the 
courts as such; and inferences alone may, if rea¬ 
sonable, provide a link in the chain of evidence and 
constitute in that regard substantial evidence. 
But an inference cannot be piled upon an inference, 
and then another inference upon that, as such in-* 
ferences are unreasonable and cannot be considered 
as substantial evidence. Such a method could 
be extended indefinitely until there would be no 
more substance to it than the soup Lincoln talked 
about that was ‘made by boiling the shadow of a 
pigeon that had leased to death’.” 

b. The Board erred as a matter of law in holding peti¬ 
tioners responsible for the refusal of the mine workers 
to work. 

The National Labor Relations Board admits that peti¬ 
tioners engaged in no overt act. The Union’s Constitu¬ 
tion (Resp. Ex. No. 2, J. A. 250-1) (Section 27, Article IX) 
provides the manner in which the Union may call a strike 
and reads thus: 

“The Board shall have power between Conven¬ 
tions, by a two-thirds vote, to recommend the call¬ 
ing of a general strike, but under no circumstances 
shall it call such a strike until approved by a refer¬ 
endum vote of the members.” 

Even though in July, 1948, the Union had a work policy 
of “no contract, no work”—for which petitioners insist 
there is no factual basis—the existence of a strike for 
which the Union would be responsible necessarily requires 
affirmative action in conformity with the Constitution, 
which is lacking in this case. In United Mine Workers of 
America, v. Coronado Coal Co., 259 U. S. 344, 393, the 
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United States Supreme Court emphasized the lack of the 
International Union’s responsibility for conduct occurring, 
during a strike because the International Board had not 
acted. The Court stated (p. 393): 

‘By section 16 of the International constitution, 
as we have seen, it could not thus engage in a 
strike if it involved all or a major part of its dis¬ 
trict members, without sanction of the Interna¬ 
tional Board. There is nothing to show that the 
International Board ever authorized it, took any 
part in preparation for it or in its maintenance 
* * *” (Italics supplied). 

Further, it was argued in that case that where members, 
over whom the union has disciplinary control, in the course 
of a strike, do illegal acts in furtherance of the union 
cause, the fact that the union takes no affirmative action 
disapproving such conduct, renders the union liable there¬ 
for; but the Supreme Court rejected the argument so ad¬ 
vanced, stating (p. 395), “We do not conceive that such 
liability is imposed on the national body.” Certainly respon¬ 
sibility of the Union for member action which is legal, 
as in the instant case, is inappropriate and in conflict with 
judicial precedent which is binding on this Court. 

In Coronado Coal Co. v. United Mine Workers of Amer¬ 
ica, 268 U. S. 295, the Court again rejected the doctrine 
of vicarious responsibility. At page 304, it declared 
“* * * certainly it must be clearly shown in order to im¬ 
pose such a liability on an association of 450,000 men that 
what was done was done by their agents in accordance 
with their fundamental agreement of association.” Con¬ 
trary to its instant position, the Board, in International 
Longshoremen's and Warehousemen's Union (CIO) Local 
6, etc. (Sunset Line and Twine Company) , 79 NLRB 1487 
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(Note 57, p. 1514) stated that “the mere fact of affilia¬ 
tion, without more, would not suffice to prove the Inter¬ 
national’s responsibility in this case.” See discussion of 
application of the Coronado cases in the dissenting opinion 
in the Longshoremen's case by Board Chairman Herzog 
and Member Houston, wherein it is stated, at page 1522, 
that “to refuse to interfere with, or even affirmatively 
to approve, certain conduct is not such ratification as car¬ 
ries with it responsibility for that conduct”, citing Restate¬ 
ment, Agency, Secs. 82, 83, 85. 

c. Petitioners’ conduct in requesting a union shop is 
consonant with the constitutionally guaranteed right of 
collective bargaining. Execution of the 1948 Agreement 
by the captive mine operators was voluntary on their part 
and without compulsion on the part of petitioners. 

The original complaint charged (J. A. 202) that peti¬ 
tioners “have attempted and continue to attempt to 
cause the Companies, and each of them, to discriminate 
against their employees by insisting and seeking to com¬ 
pel the Companies” to enter into an effective union shop 
contract without Board certification as provided in Sec¬ 
tion 9(e) of the Act. In amending the complaint, the 
Board charged that the Companies on June 13, 1948, en¬ 
tered into the 1948 Agreement “after the Companies de¬ 
cided to yield to the demands and insistence of the Re¬ 
spondents.” (J. A. 213). The Trial Examiner and the! 
Board found and concluded that petitioners’ conduct in 
demanding the union shop was violative of Section 
8(b)(2). 

Since the issue herein is whether petitioners have 
“caused or attempted to cause an employer to discriminate 
against an employee”, the discussion hereinbefore that 
there can be no discrimination in the absence of actual 








57 


or attempted discrimination directed against some specific 
employee or employees, is equally applicable at this point. 
Further, the union shop is permissive under Section 
8(a)(3), and petitioners had a right to request of the 
Companies their willingness to recognize a union shop as 
a part of the constitutionally guaranteed right of collective 
bargaining. Amalgamated Utility Workers v. Consolidated 
Edison Co. of N. Y., 309 U. S. 261, 263. 

Both the Trial Examiner’s Report (J. A. 61) and the 
Board’s Decision (J. A. 31) are condemnatory of petition¬ 
ers’ conduct in requesting a union shop. In both there is 
the connotation of compulsion by petitioners upon the 
coal operators and a finding of a standard of conduct which 
violate Section 8(b) (2). Actually, the captive mine owners 
had consented to the union shop on June 24. The Trial Ex¬ 
aminer’s statement, adopted by the Board, that on June 24 
the parties had not agreed on the' union shop issue, is 
challenged by the proceedings before the Board of Inquiry. 
That issue had been emphasized by the coal operators in 
their statement of June 9. The agreement by all parties 
at the June 24 meeting of the Board of Inquiry that “we 
have reached an agreement in principle on all the matters 
of major magnitude involved in the new agreement” (J. 
A. 239) unquestionably included the union shop provisions 
Had such agreement been lacking, would O’Neill, coal oper¬ 
ators’ representative, have said, as he did say, “We are 
ready to go ahead and execute this agreement tonight”? 
(J. A. 239). Would Moses, as representative of the cap¬ 
tive mines, have stated that the captive mines “con¬ 
sent to go along with the general picture”? (J. A. 240). 
Would Moses’ group “consent to go along” if it then dis¬ 
agreed to the union shop provisions? Would Love, another 
member of the coal operators’ subcommittee have said, ai 
he did (J. A. 242), “We agree and are in substantial ac- 
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cord on the main issues”? Definitely, the answers musU 
be in the negative, unless clear words and language have 
lost their meaning. The proceedings before the Board of 
Inquiry stand as verbal acts to challenge and contradict 
the finding of the Trial Examiner. Board of Inquiry mem¬ 
ber Cole inquired: (J. A. 243) : 

“* * * Does either side see any reason why this 
Board should not file its report tonight and say 
* * * that the 'parties have reported to us that they 
have agreed on all major provisions, that the re¬ 
maining provisions are more a matter of detail and 
that they all express confidence that those items 
will be ironed out and embodied in the contract 
which will be signed?” (Italics supplied). 

Moody replied, 

“It is my understanding that that is the purpose 
of our report.” (J. A. 243). 

Furthermore, Board witness Gall admitted (J. A. 172) 
that a drafting committee was designated to put in writing 
the wording of the contract for signatures the following 
morning. The Trial Examiner did not consider the de¬ 
tails of the proceedings before the Board of Inquiry which 
show how factually unwarranted is his conclusion that 
the Companies had not agreed on the union-shop issue on 
June 24. These omissions materially affect the ultimate 
findings made by the Examiner and adopted by the Board 
and reflect their prejudicial effect upon petitioners. 

The findings of the Trial Examiner that the captive 
mine operators executed the 1948 Agreement because of 
the insistence of the Union and its president, that peti¬ 
tioners went further than insistence '(J* A. 61), as well 
as the Board’s finding of such insistence (J. A. 30) is 
clearly challenged by the undisputed evidence that the 
operators’ execution of the agreement was under the guid¬ 
ance and auspices of Judge T. Alan Goldsborough. This 
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■ admission by Moses appears in his public statement, is¬ 
sued immediately following the execution of the 1948 Agree¬ 
ment, and reading in part thus: (J. A. 249). 

“Under the guidance of Judge Goldsborough, a 
compromise arrangement was made today in the dis¬ 
pute between the Captive Mine Operators and the 
United Mine Workers of America over the union 
shop provision in the 1948 Bituminous Coal Wage 
agreement. * * *” 

Moses admitted that all conferences leading to the cap¬ 
tive mine owners’ signing the 1948 agreement were held in 
the chambers of District Judge Goldsborough and in his 
presence at all times (J. A. 138). The 1948 Agreement was 
signed in Lewis’ office. In response to the inquiry wheth¬ 
er his “going to that building to execute the contract” was 
voluntary, Moses replied, “Yes, sir.” (J. A. 143). Fur¬ 
ther, Gall admitted that the stipulation (J. A. 245) was en¬ 
tered into in good faith and not as an amendment to the 
1948 Agreement. 

From the foregoing petitioners submit that the Board’s 
finding and conclusion of law that petitioners attempted 
to cause and caused the companies to execute an Agreement 
containing an invalid union-shop provision and thus to 
discriminate against employees within the meaning of 
Section 8(a)(3) of the Act, in violation of Section 
8(b) (2) thereof, are not supported by, and are contrary 
to, the substantial evidence on the record considered as a 
whole and are contrary to law. The portions of Board’s 
Order complained of, being based on such erroneous find¬ 
ing and conclusion, should be set aside and the case ordered 
dismissed. , 

B. THE BOARD COMMITTED PREJUDICIAL ER¬ 
ROR IN AFFIRMING THE TRIAL EXAMINER’S RUL¬ 
INGS IN ADMITTING EVIDENCE OFFERED BY THE 
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BOARD AND IN REJECTING EVIDENCE OFFERED 
BY PETITIONERS. SUCH ERRORS REQUIRE THAT 
THE COURT SET ASIDE THE BOARD’S FINDINGS OF 
FACT, CONCLUSIONS OF LAW AND PORTIONS OF 
ITS ORDER COMPLAINED OF HEREIN. 

Each of the Trial Examiner’s rulings discussed below 
was affirmed by the Board. (J. A. 30). 

1. Board’s counsel inquired (J. A. 122): 

“Mr. Moses, with respect to those occasions on 
which the mine owners’ prior contract with the 
United Mine Workers has expired without a suc¬ 
cessor contract having been entered into, what has 
occurred in the operation of the mines?” 

Objection was overruled and witness Moses answered: 
(J. A. 123): 

“Except on occasions when the coal mines of the 
country were being operated under government con¬ 
trol or under the compulsion of an Executive re¬ 
quest of the President of the United States, the 
general practice, almost without exception, has been 
when there has been no contract there was no work 
at any of the coal mines or captive mines of the 
charging companies.” 

General Counsel also offered General Counsel’s Exhibits 
Nos. 12 and 13, being copies of the United Mine Workers’ 
Journal of August 15, 1944, and June 1, 1946, respectively. 
These Exhibits were admitted over petitioners’ objection. 
(J. A. 126). They were offered to show the existence of 
a “no contract, no work” policy of Union in July, 1948. 
Moses’ answer and the admission of General Counsel’s Ex¬ 
hibits 12 and 13 were prejudicial. Union’s policy in 1944 
and 1946, under the circumstances then existent, can have 
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no relevancy or evidentiary value as £o Union policy in 
July, 1948. Moreover, its 1944 and 1946 policy is cer¬ 
tainly not germane to the issue of an unfair labor practice 
based upon an alleged discrimination against employees. 

Board’s counsel inquired of witness Moses as follows: 
(J. A. 127) 

“Q. (By Mr. Barban) My intention, Mr. Moses, 
was to ask you whether or not you knew that at the 
time that you were negotiating for the 1948 agree¬ 
ment that the United Mine Workers of America had 
a ‘no contract, no work policy’?” 

To which the witness replied: “A. The matter is 
common knowledge and I knew it.” A motion to 
strike the question and answer was overruled (J. 
A. 127). 

The Board contended that the evidence noted above was 
admissible because “it is well known and understood that if 
there is not a contract the employees will not work, and that 
is a form of economic coercion and a constant threat of 
strike which is well recognized in all collective bargaining 
negotiations in the industry.” (J. A. 122). 

The objections and motion to strike the question and 
answer above referred to should have been sustained. This 
evidence is irrelevant to the issue presented in this pro¬ 
ceeding. A strike threat is not under the Act made an un¬ 
fair labor practice; nor could there be involved herein the 
question of a strike or the right to strike or to engage in a 
concerted work stoppage or refusal to work. Board’s po¬ 
sition collides with Section 13 of the Act reading: 

“Nothing in this Act, except as specifically pro - 
vided for herein, shall be construed so as either to 
interfere with or impede or diminish in any way the 
right to strike, or to affect the limitations or quali¬ 
fications on that right.” (Emphasis supplied). 
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The only strikes specifically declared to be unfair 
labor practices are those enumerated in Sections 8(b) (4) 
and 8(d). Moreover, “economic coercion” against an em¬ 
ployer under the facts of the instant case does not amount 
to an unfair labor practice. 

The admission of this evidence was prejudicial since the 
trial examiner utilized this alleged “economic coercion” as 
a predicate for finding that petitioners “have caused and 
attempted to cause the Companies to discriminate against 
employees in violation of Section 8(a)(3) of the Act”. 
Board’s affirmance (J. A. 30) of the examiner’s ruling 
was prejudicial error, requiring that the Board’s findings 
and conclusions of law be reversed and set aside. 

2. On cross-examination Board witness Moses was 
asked (J. A. 138): “who made the proposal that was fi¬ 
nally accepted as between the parties”. Objection thereto 
by General Counsel was sustained by the Examiner and 
his ruling approved by the ‘Board. (J. A. 138, 141, 30). 
The avowal by petitioners’ counsel (J. A. 141-2) in sub¬ 
stance stated that the witness, if allowed to answer, would 
testify that the agreement reached between the Companies, 
represented by witness Moses and his counsel Gall, and 
Union’s representatives, represented by Union counsel 
Hopkins, “came in substance from a proposal initiated by 
the Court himself”; that the “Court urged the parties to 
accept it, calling it ‘fair and reasonable’ ”; that in thd 
consummation of the Court’s proposal, witness Moses and 
his counsel “volunteered to recommend it to their clients, 
and so did”; and that it “was a voluntary action upon their 
part, not one of compulsion from the union or its mem¬ 
bers, either directly or indirectly.” 

The witness should have been permitted to testify. The 
Board on direct examination inquired concerning the con¬ 
ferences, (J. A. 114 et seq.) The Board urges that the 


63 


Companies yielded to the demands and insistence of peti¬ 
tioners in executing the 1948 Agreement, inferring com¬ 
pulsion and coercion. A full disclosure of the facts 
would have shown the absolute lack of compulsion and that 
the Companies’ execution of the 1948 Agreement was 
wholly voluntary. The avowal reflects the materiality of 
the proposed testimony, and the necessity therefor is made 
crystal clear by the Board’s decision. Refusal of the Ex¬ 
aminer to permit the witness to answer and the Board’s 
adoption of that ruling are clearly prejudicial and re¬ 
versible errors, and this Court should now consider the 
proffered testimony in a final determination of this case. 

3. Petitioners’ counsel asked witness' Harry M. Moses, 
“Were the Mine Workers’ representatives undertaking to 
compel you to go there to sign it?” (J. A. 143) The witness 
replied, “The compulsion had already been there.” A motion 
by petitioners’ counsel to strike the answer was sustained by 
the Trial Examiner (J. A. 143) because “Not responsive” 
(J. A. 144). The witness was then asked the question. 
He again stated, “I will have to answer it in the manner I 
answered it before. The compulsion was there, because 
the mines of the captive mine owners were idle.” (J. A. 144) 
This answer was permitted to stand over petitioners’ objec¬ 
tion. The Examiners’ ruling should have been that it too was 
not responsive and that the answer had no relevancy to 
the issue of the unfair labor practice of alleged discrimin¬ 
ation. In view of the averments of Paragraph IX-C of 
the Complaint, as amended, the inquiry was pertinent and 
the witness should have been required to answer it in a re¬ 
sponsive manner. For the same reason it was error for 
the Examiner to sustain an objection by General Counsel 
to the question on cross-examination of witness Moses, 
“Was any duress practiced upon you by any representa¬ 
tive for the Mine Workers on that day in the execution of 
the contract? (J. A. 145). 
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4. Petitioners objected to the admission contained in 
the Stipulation (J. A. 188) that the Board’s Secretary, if 
called, would testify that the Board’s records disclose that 
no petition has been filed by Union for an election under 
Section 9(e). Under the facts of this case, the material¬ 
ity of such evidence is completely dissipated. 

0. Paragraphs 1(b) AND 1(c) OF THE BOARD’S 
ORDER ARE BEYOND ITS POWER AND JURISDIC¬ 
TION. THEREFORE THIS COURT HAS NO JURIS¬ 
DICTION OR POWER TO ENFORCE SAID PARA¬ 
GRAPHS. 

Paragraphs 1(b) and 1(c) of the Board’s Order may 
not be enforced because they are beyond the Board’s juris¬ 
diction and power. 

Section 10(a) of the Act empowers the Board “as here¬ 
inafter provided, to prevent any person from engaging in 
any unfair labor practice (listed in section 8) affecting 
commerce.” Under Section 10(c) the Board is empowered 
to issue “an order requiring such person to cease and de¬ 
sist from such unfair labor practice”. Paragraph 1(b) 
requires that petitioners cease and desist from 

“Directing, instigating, or encouraging employees 
to engage in a strike, or approving or ratifying 
strike action taken by employees, for the purpose 
of requiring that the Companies execute contracts 
which make membership in International Union, 
United Mine Workers of America, a condition of 
employment, except in accordance with the pro¬ 
visos in Section 8(a) (3) of the Act.” 

Section 502 of the Act denies the Board power to require 
coercive labor. 

Section 7 of the Act recognizes the right of employees 
to engage in concerted action. Section 8 (b) (2) places 
no ban or regulation upon strike action. Congress has 
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dealt with strike action with reference to unfair labor 
practices in Sections 8(b)(4) and 8(d)(4), neither of 
which is contended to be applicable in the present case. In 
Section 13 of the Act, Congress declared that 

“Nothing in this Act, except as specifically pro¬ 
vided for herein, shall be construed so as either to 
interfere with or impede or diminish in any way the 
right to strike * * *” 

Paragraph 1(b) not only violates Sections 7, 13, and 502, 
but, since the alleged strike action is not made an unfair la¬ 
bor practice, jurisdiction and power to issue the order in 
Paragraph 1(b) are not found in said Sections 10(a) and 
10(c) of the Act. Hence, this Court would be without 
power and jurisdiction to enforce any portion of a Board 
order beyond that agency’s jurisdiction and power. 

Paragraph 1(c) of the Order requires that petitioners 
cease and desist from “in any other manner to discrim¬ 
inate against employees in violation” of said Section 
8(a)(3). Even if this Court concludes that discrimina¬ 
tion exists because of the execution of the 1948 Agree¬ 
ment, there is no basis, nor did the Board contend, either 
in its pleadings or at the hearing, that discrimination “in 
any other manner” existed. The Board requirements 
would not be responsive either to pleadings or facts. Pro¬ 
hibited conduct must relate to some committed but pro¬ 
hibited act. Sections 10(a) and (c) of the Act so pro¬ 
vide. Absent any showing of “any other” discriminatory 
conduct, not only would the Board’s order be without sup¬ 
porting evidence, but power and jurisdiction, in both the 
Board and this Court, would be lacking to require peti¬ 
tioners to cease and desist “from in any other manner to 
discriminate against employees.” National Labor Relations 
Board v. Express Pvb. Co., 312 U. S. 426. 
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D. THE COURT SHOULD DISMISS THIS CASE 
AGAINST PETITIONERS AS MOOT. IN ANY EVENT, 
PARAGRAPHS l(a),(b) and t(c) OF THE ORDER ARE 
BEYOND THE BOARD’S POWER AND JURISDICTION. 

Paragraphs 1(a) and 1(c) of Hie Order -require peti¬ 
tioners to cease and desist from “Requiring, instructing, nr 
inducing its representatives to require that the Companies 
execute contracts” and from “causing or attempting to cause 
the Companies to execute contracts”, respectively, which 
make Union membership a condition of employment, ex¬ 
cept according to the provisos in Section 8{a) (3), and un¬ 
der Paragraph l^d) from “in any manner maintaining, en¬ 
forcing, or giving effect to the union-shop clause in its con¬ 
tract with the Companies, so long as said clause does not 
conform with” said .provisos. Even if the Board correctly 
concluded that mere execution of the 1948 contract violated 
Section 8(b)(2), these requirements are contrary to law. 
The .1948 Agreement provided June 30, 1949, as its term¬ 
ination date. That date having passed, the requirements of 
the Board’s Order challenged are moot. The Court should 
dismiss the case against petitioners as moot. Sprocket's Sug 
ar Co. V. Wickard, 75 App. D. C., 131 F. (.2) 12. In any event, 
since the alleged unfair labor practices herein related to the 
execution of tire 1948 Agreement, the requirements of Para¬ 
graph 1(a), 1(b) hereinabove quoted (the miners having 
produced coal after July 13)—and 1(c) are unrelated to 
any unfair labor practice charge, resulting in Board’s lack 
of power and jurisdiction to include them in its Order. 

E. SECTIONS 8(a) (3) (ii) AND 8(b)(2) OF THE 
ACT AND THE BOARD’S ORDER, AS COMPLAINED 
OF BY PETITIONERS, ARE VOID BECAUSE THEY 
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ARE IN CONFLICT WITH THE FIRST, FIFTH AND 
THIRTEENTH AMENDMENTS TO THE CONSTITU¬ 
TION OF THE UNITED STATES. 

The right of mine workers to form and maintain a Union 
is a fundamental right, constitutionally guaranteed ( Amal¬ 
gamated Utility Workers v. Consolidated Edison Co., supra ) 
and protected ( West Virginia v. Barnette, 319 U. S. 624, 
638). The right to bargain collectively is likewise a fun¬ 
damental right protected by the Fifth Amendment to the 
Federal Constitution. 11 Am. Jur., Subject, Constitu¬ 
tional Law, Sections 339, 341. An indispensable element 
of these fundamental rights is Union membership as a 
condition of employment By enactment of Sections 8 (b) (2) 
and 8(a) (3) (ii), Congress has restrained the exercise of 
such fundamental rights by imposing arbitrary and un¬ 
reasonable restraints. That there was no necessity there¬ 
for has been conclusively demonstrated by labor’s almost 
unanimous approval of union shops in authorization elec¬ 
tions. Labor Relations Reporter, (24 Analysis 73, Sep¬ 
tember 5, 1949) reports: “Union’s victories closely ap¬ 
proached one hundred per cent.” 

These rights are interfered with, denied and curtailed 
by the Board’s order. Under Paragraph 1(b) the right 
of individual mine workers to abstain from work is banned. 
It denied to petitioners the right of strike action. The Board 
has placed responsibility for the alleged strike action by in¬ 
dividual coal miners upon Union. If Union did no overt act 
with reference to the alleged strike action (as the Board ad¬ 
mits), Union responsibility must stem from the mass ac¬ 
tion of its membership. Responsibility, therefore, is pre¬ 
mised upon agency. Since an unfair labor practice may 
be committed by a Union’s “agents”, and since the Board’s 
Order is directed against Union’s agents, the effect of the 
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Board’s order is that not only are the mine workers 
charged with discriminating against themselves, but Para¬ 
graph 1(b), relating to strike action, is directed against 
the mine workers themselves, and would compel them into 
involuntary servitude in conflict with the Thirteenth Amend* 
ment to the Federal Constitution (Stapleton v. Mitchell, 
supra; Pollock v. Williams, 322 U. S. 4; National Labor 
Relations Board v. Fansteel Metallurgical Corp., 306 U. S. 
240, 256) and destroys and challenges not only their right to 
abstain from work but all rights correlative thereto. It de¬ 
stroys the miners’ and petitioners’ rights to utilize their eco-. 
nomic power of withholding services, even when there 
is no contractual obligation for them to work. It ignores 
the contractual provisions of the 1947 Agreement, carried 
into the 1948 Agreement, which require miners to work 
only when they are able and willing. It reduces the bar¬ 
gaining power of mine workers to the position of an in¬ 
dividual, who, according to judicial declaration “was help¬ 
less in dealing with an employer”. American Steel Foun¬ 
dries v. Tri-City Central Trade Council, 257 U. S. 184. 
It reduces free collective bargaining to a mere mockery, 
and is violative of Wolff Packing Co. v. Court of Indaistrial 
Relations , 262 U. S. 522, 534, which denounced a statu¬ 
tory provision providing that a laborer could “not agree 
with his fellows to quit or combine with others to induce 
them to quit.” 

Like the statutory provisions, the Board’s order, as com¬ 
plained of herein, is an arbitrary and unreasonable re¬ 
straint upon petitioners’ and the mine workers’ rights of 
collective bargaining, and is therefore unconstitutional and 
void. 

The Order likewise denies petitioners and the miners the 
right of free speech, the right to picket, the right to per¬ 
suade members by speech or print to cease work peaceably. 
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guaranteed by the First Amendment to the Federal Con¬ 
stitution. Thomas v. Collins, 323 U. S. 516; Thornhill v. 
Alabama, 310 U. S. 88. It denies also freedom of assembly 
for the discussion of matters concerning collective bar¬ 
gaining. The right of an individual worker to leave his em¬ 
ployment includes the right to induce others to join him, 
and to indicate to others such joint action. These rights 
are denied to the mine workers and petitioners. Nor is 
there any showing of a clear and present danger which is 
necessary to curtail constitutional rights. Schenck v. 
United States, 249 TJ- S. 47; Bridges V. California, 
314 U. S. 252. The Board’s order involves Section 
8(b)(2), and Section 8(a) (3) (ii). The validity of 
these statutory provisions must be tested by their 
operation and effect. Near v. Minnesota, 283 U. S. 697. 
“In approaching cases * * * in which federal constitutional 
rights are asserted, it is incumbent * * * to inquire not 
merely whether those rights have been denied in express 
terms, but also whether they have been denied in substance 
and effect.” Oyama v. California, 332 U. S. 633, 636. The: 
Board’s application of said statutory provisions results 
in denial of constitutional rights. Both the Order and the 
statutory provisions collide with the First, Fifth, and 
Thirteenth Amendments to the Federal Constitution, and 
are therefore void. American Federation of Labor v. Ameri¬ 
can Sash & Door Co.. 93 L. ed. (Adv. op.) 209, (and the com¬ 
panion case of Lincoln Fed. Labor Union V. Northwestern 
Iron & Metal Co., 69 S. Ct. 251) relied upon by the Board 
to sustain its position that the statutory provisions are 
constitutional, is not in point. In a concurring note by 
Mr. Justice Rutledge (p. 219) he noted that “the right to 
strike or concerning the effect of the Thirteenth Amend¬ 
ment” was not presented. Because the statutory pro¬ 
visions are void, the Board was without jurisdiction and 
power to entertain a proceeding thereunder. 
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F. . THE BOARD HAD NO JURISDICTION IN THIS 
CASE. 

The Board’s jurisdiction and power to hear and determ- 
ine the issues involved in the complaint and amended 
eomplaint were challenged. (J. A. 85, 206). Absent com¬ 
plaint from some employee or group of employees that the 
petitioners had caused, or attempted to cause, the Com¬ 
panies to discriminate against him or them, there is no ex¬ 
isting controversy upon which an unfair labor practice 
charge could be based. Angell v. Schram, supra. For this 
reason, in addition to the constitutional reasons discussed 
above, the Board’s jurisdiction was not and could not be 
invoked. Jurisdiction was lacking. 

G. THE BOARD ERRED IN NOT SUSTAINING PE- 
TITIONERS’ MOTION TO DISMISS. 

For the various reasons hereinbefore assigned, the mo- 
tion to dismiss should have been sustained. The Trial Ex¬ 
aminer erred in overruling it; the Board erred in affirm¬ 
ing the Examiner’s ruling. 

H. THE BOARD ERRED IN DENYING PETITION¬ 
ERS’ MOTION TO STRIKE THE INTERMEDIATE RE¬ 
PORT AND RECOMMENDED ORDER AND THE EN¬ 
TIRE RECORD AND TO REMAND THE CASE BEFOE 
AN EXAMINER LEGALLY AND PROPERLY QUALI¬ 
FIED UNDER THE ADMINISTRATIVE PROCEDURE 
ACT OF 1946. (J. A. 270). 

Section 11 of the Administrative Procedure Act of 1946 
provides for the appointment of examiners, “subject to 
civil service”, and requires that they “shall perform no 
duties inconsistent with their duties and responsibilities 
as examiners”. The “Report of Consultants to the United 
States Civil Service Commission” states that “the consult- 
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ants have declined to consider administrative officers as 
examiners, even if they hear an occasional case.” (J. A. 
273). 

William R. Ringer is the Board's Chief Trial Examiner 
and assigned himself to act as the hearing examiner in this 
case. (J. A. 253). As Board's chief trial examiner. Ringer 
was disqualified to act as trial examiner. Refusal of 
the Board to sustain petitioners’ motion (J. A. 270) is 
error whereby petitioners have been denied and deprived 
of, and have not been accorded a hearing within the mean¬ 
ing of either said Administrative Procedure Act and/or the 
Labor-Management Relations Act, 1947. 

CONCLUSION 

The Board has misinterpreted and misapplied the statu¬ 
tory provisions herein involved. In so doing it has ig¬ 
nored pertinent language contained in collective bargain¬ 
ing agreements obtaining since 1941 and has reached a 
result which challenges the will of coal miners who auth¬ 
orized and approved petitioners' request for a union 
shop. To do so, the Board committed prejudicial error in 
the admission and rejection of evidence; it has made find¬ 
ings and conclusions of law without supporting factual 
basis; it has utilized incompetent evidence and ignored 
binding judicial precedents and legislative history of the 
Act and denied petitioners an indispensable element of the 
constitutionally guaranteed right of collective bargaining, 
the. right to strike and other rights correlative thereto, 
and it has ignored uncontradicted pertinent evidence. 

Not only do those portions of the Order of which com¬ 
plaint is made herein, violate the First, Fifth and Thirteenth 
Amendments, as do the statutory provisions, but the Order 
is challenged by Sections 7,13 and 502 of the Act. The Board 
was without jurisdiction to act in this case. It assumed 
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jurisdiction and power beyond that which Congress has 
granted in Section 10 of the Act. For these reasons and 
others which are set forth in the Petition herein and in this 
brief, the Court should deny the prayer of the Board for 
enforcement and should review and set aside those portions 
of said Order of which petitioners have complained, and 
should dismiss the complaint, as amended. 

NOTE OF EXPLANATION 

At the hearing, Board introduced a copy of “Report to 
the President” by the Board of Inquiry (G. C. Ex. 9). Pe¬ 
titioners* counsel had mimeographed copies thereof, which 
had been furnished to them (not by the Board) as copies 
of the official Report. In filing their Statement of Except 
tions to the Intermediate Report and Recommended Or- 
edr, quotations were included therein which were copied 
from the copies which had been furnished petitioners. Af¬ 
ter the transcript of the record was filed in this Court, it 
was discovered that petitioners’ copies were in many in¬ 
stances different from the copy introduced by the Board. 
This note is furnished to explain the reason for any dis¬ 
crepancy in quotations in the Statement of Exceptions from 
the text of said Report as contained in the record. 

Respectfully submitted, 

WELLY K. HOPKINS, 

HARRISON COMBS, 

WILLARD P. OWENS, 

900-15th Street, N. W., 
Washington, D. C. 

T. C. TOWNSEND, 

M. E. BOIARSKY, 

511 Kanawha Valley Building, 
Charleston, West Virginia, 
Counsel for Petitioners r. 






APPENDIX 


Labor Management Relations Act, 1947: 

Section 7. “Employees shall have the right to self-orga¬ 
nization, to form, join, or assist labor organizations, to bar¬ 
gain collectively through representatives of their own choos¬ 
ing, and to engage in other concerted activities for the pur¬ 
pose of collective bargaining or other mutual aid or protec¬ 
tion, and shall also have the right to refrain from any or 
all of such activities except to the extent that such right 
may be affected by an agreement requiring membership in 
a labor organization as a condition of employment as auth¬ 
orized in section 8(a) (3) of this title.” 

Section 8. “ (a) It shall be an unfair labor practice for an 
employer— 

* • • 

(3) by discrimination in regard to hire or tenure of em¬ 
ployment or any term or condition of employment to en¬ 
courage or discourage membership in any labor organiza¬ 
tion: Provided, That nothing this this Act or in any other 
statute of the United States shall preclude an employer 
from making an agreement with a labor organization • * * 
(ii) if, following the most recent election held as provided 
in section 9(e) the Board shall have certified that at least 
a majority of the employees eligible to vote in such elec¬ 
tion have voted to authorize such labor organization to 
make an agreement: * * *” 

“(b) It shall be an unfair labor practice for a labor 
organization or its agents— 

* * * 

(2) to cause or attempt to cause an employer to dis¬ 
criminate against an employee in violation of subsection 
(a) (3) * * *” 
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(4) —to engage in, or to induce or encourage the em¬ 

ployees of any employer to engage in, a strike or a con¬ 
certed refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise handle or 
work on any goods, article, materials, or commodities or 
to perform any services, where an object thereof is: (A) 
forcing or requiring any employer or self-employed person 
to join any labor or employer organization or any em¬ 
ployer or other person to cease using, selling, handling, 
transporting, or otherwise dealing in the products of any 
other producer, processor, or manufacturer, or to cease 
doing business with any other person; (B) forcing or re¬ 
quiring any other employer to recognize or bargain with 
a labor organization as the representative of his employees 
unless such labor organization has been certified as the 
representative of such employees under the provisions of 
section 9; (C) forcing or requiring any employer to rec¬ 
ognize or bargain with a particular labor organization as 
the representative of his employees if another labor or¬ 
ganization has been certified as the representative of such 
employees under the provisions of section 9; (D) forcing 
or requiring any employer to assign particular work to 
employees in a particular labor organization or in a par¬ 
ticular trade, craft, or class rather than to employees in 
another labor organization or in another trade, * * *** 

“(d) * * * Provided, That where there is in effect a 
collective-bargaining contract covering employees in an 
industry affecting commerce, the duty to bargain collect¬ 
ively shall also mean that no party to such contract shall 
terminate or modify such contract, unless the party desir¬ 
ing such termination or modification— 

* * * 

(4) continues in full force and effect, without resorting to 
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strike or lock-out, all the terms and conditions of the exist* 
ing contract for a period of sixty days after such notice is 
given or until the expiration date of such contract, which¬ 
ever occurs later: * * *” 61 Stat. 140-143. 

Section 9. “(e) (1) Upon the filing with the Board 
by a labor organization, which is the representative of em¬ 
ployees as provided in subsection 9(a) of this section, of 
a petition alleging that 30 per centum or more of the em¬ 
ployees within a unit claimed to be appropriate for such 
purposes desire to authorize such labor organization to 
make an agreement with the employer of such employees 
requiring membership in such labor organization as a 
condition of employment in such unit, upon an appropriate 
showing thereof the Board shall, if no question of rep¬ 
resentation exists, take a secret ballot of such employees, 
and shall certify the results thereof to such labor organizar- 
tion and to the employer.” 61 Stat. 144. 

Section 10. “(a) The Board is empowered, as herein¬ 
after provided, to prevent any person from engaging in 
any unfair labor practice (listed in section 138) affecting 
commerce. * * *” 

“(c) * * * If upon the preponderance of the testimony 
taken the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging in 
any unfair labor practice, then the Board shall state its 
findings of fact and shall issue and cause to be served on 
such person an order requiring such person to cease and de¬ 
sist from such unfair labor practice, and to take such af¬ 
firmative action including reinstatement of employees with 
or without back pay, as will effectuate the policies of this 
Act; * * *” 61 Stat. 146. 

Section 13. “Nothing in this Act, except as specifically 
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provided for herein, shall be construed so as either to in¬ 
terfere with or impede or diminish in any way the right 
to strike, or to effect the limitations or qualifications on 
that right/’ 61 Stat. 151. 

Section 502. “Nothing in this Act shall be construed 
to require an individual employee to render labor or service 
without his consent, nor shall anything in this Act be 
construed to make the quitting of his labor by an individual 
employee an illegal act; * * *” 61 Stat. 162. 

Administrative Procedure Act (60 Stat. 237-244) 

“Section 11. Subject to the civil-service and other laws 
to the extent not inconsistent with this Act, there shall be 
appointed by and for each agency as many qualified and 
competent examiners * * *, who shall be assigned to cases 
in rotation so far as practicable and shall perform no 
duties inconsistent with their duties and responsibilities 
as examiners. * * * For the purposes of this section, the 
Commission is authorized to make investigations, require 
reports by agencies, issue reports, including an annual re¬ 
port to the Congress, promulgate rules, appoint such ad¬ 
visory committees as may be deemed necessary, recom¬ 
mend legislation, subpoena witnesses or records, and pa-' 
witness fees as established for the United States courts.” 
60 Stat. 244. 
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©niteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10302 

International Union, United Mine Workers of America, 
and John L. Lewis, President of Said Union, petitionees 

v. 

National Labor Relations Board, respondent 

ON PETITION TO REVIEW AND ON REQUEST FOR ENFORCEMENT 
OF AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD 

BRIEF FOB THE NATIONAL LABOR RELATIONS BOARD 


JURISDICTION 

This case is before the Court upon the petition (App. 2-28) 1 
of International Union, United Mine Workers of America, 
hereinafter called the Union, and John L. Lewis, its president, 
to review and set aside an order (App. 37-41; 83 NLRB No. 
135) issued by the National Labor Relations Board on May 27, 
1949, against petitioners pursuant to Section 10 (c) of the Na¬ 
tional Labor Relations Act, as amended (61 Stat. 136, 29 U. S. 
C. Supp. II, Secs. 141 et seq.). In its answer to the petition, 
the Board has requested that its order be enforced (App. 70- 
77). The jurisdiction of the Court is based upon Sections 10 
(e) and (f) of the Act, as amended. Petitioners, respectively 

1 “App.” refers to the pages of the Joint Appendix printed and filed in this 
case. 


(1) 
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a labor organization and the president thereof, both transact 
business in the District of Columbia (App. 119, 201, 206). 2 

COUUTEBSTATEJEENT OP THE CASE 

L The Board’s findings of fact 

The evidentiary facts upon which the Board’s findings and 
conclusions are based are not in dispute. They are as follows: 

A. The Union’s contractual relationship with the complainant companies 

and other coal producers prior to enactment of statutory restrictions 

upon union-shop contracts.* 

The 18 Companies herein involved, 4 complainants before 
the Board, produce 85% of the nation’s annual supply of basic 
steel. They operate bituminous coal mines, mainly for their 
own use, in what are known as “captive” mines in Pennsyl¬ 
vania, West Virginia, Kentucky, Alabama, Ohio and Utah 
(App. 50; 85-86,92-93,200, 206). 

In 1941 the Union and certain operators of non-captive or 
commercial bituminous coal mines in the so-called Appalachian 
Territory entered into a contract known as the Appalachian 
Wage Agreement (App. 51; 214r-216, 86, 128). Later in the 
same year the Union made a like contract with the operators 
of the captive mines (App. 51; 120, 128). Both contracts re¬ 
quired the employees therein covered to be or become members 
of the Union (App. 57; 120,128-129,215,86). Later contracts 
between the Union and both commercial and captive-mine 

5 In the course of Its business, the Union deals with operators of coal 
mines who make substantial purchases of supplies and equipment and sub¬ 
stantial sales of coal and steel In interstate commerce (App. 200, 206, 207- 
208, 79-80, 85-86). Jurisdiction is not contested. 

* In the following statement record references preceding the semicolon are 
to the Board’s findings; succeeding references are to the supporting 
evidence. 

‘Jones & Laughlin Steel Corporation, Bethlehem Collieries Corporation, 
Minds Coal Mining Corporation, Republic Steel Corporation, Standard Fire 
Creek Coal Company, Buckeye Coal Company, Youngstown Mines Corpora¬ 
tion, Olga Coal Company, Armco Steel Corporation, Wheeling Steel Corpora¬ 
tion, Consumers Mining Company, Inland Steel Company, Weirton Coal Com¬ 
pany, Crucible Steel Company of America, EL C. Frick Coke Company, 
United States Coal and Coke Company, Geneva Steel Company, and Ten¬ 
nessee Coal, Iron and Railway Company (App. 199). 
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operators continued the requirement (App. 51-52; 129, 131). 
On July 8, 1947, the Union and the captive-mine operators, 
together with certain operators of commercial mines, made 
-an agreement known as the National Bituminous Coal Wage 
Agreement of 1947, covering the period from July 1, 1947 to 
June 30,1948 (App. 52; 93,131,221-234,91). This agreement 
set forth the membership requirement as to nonexempted em¬ 
ployees in the following terms (App. 52; 222,91): 

It is further agreed that as a condition of employment 
all employees shall be, or become members of the United 
Mine Workers of America. * * * 

The foregoing provision and like provisions making the ob¬ 
taining and maintaining of membership a condition of em¬ 
ployment are hereinafter termed “union shop” agreements, in 
contrast with “closed shop” agreements which expressly re¬ 
quire preexisting union membership as a condition of obtaining 
employment. 

On August 22,1947, the amended Act went into effect. Sec¬ 
tion 8 (a) (3) thereof sanctions the making of union shop 
agreements only where, inter alia , the Board first, in accordance 
with the procedure prescribed in Section 9 (e) (1) of the Act, 
as amended, certifies that a majority of the employees affected, 
by secret ballot under Board auspices, have authorized their 
•duly designated bargaining representatives so to contract. 
However, Section 102 provides that bargaining contracts 
already entered into prior to the effective date of the Act and 
due to expire within one year are exempted from the above 
provisions. The 1947 agreement came within this exemption 
and so was unaffected by the statutory change. 

R. The negotiations for a successor contract 

Pursuant to notice issued by petitioner John L. Lewis, the 
Union’s president, to all signatories to the National Bituminous 
■Coal Wage Agreement of 1947, a conference was held on May 
18, 1948, for the purpose of negotiating an agreement to suc¬ 
ceed the one which was to expire on June 30, 1948 (App. 51, 
•52; 94-95,234-235, 201,206, 80). The commencement of ne¬ 
gotiations was delayed by a dispute over whether the Southern 
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Coal Producers Association, which had not signed the 1947 
agreement, should be permitted to participate (App. 52-63: 

95- 96, 231-234, 91). However, following a District Court de¬ 
cree enjoining the TJnion from refusing to bargain with the 
Association* negotiations were resumed on June 7 (App. 52-53; 

96- 97). 

The next serious impediment to the negotiations centered 
around the activation of an employees’ welfare fund which, 
had been provided for in the 1947 agreement and which was 
then the subject of litigation in the District Court (App. 53; 
98, 100-101). On June 9, in connection with a proposed solu¬ 
tion of the welfare-fund problem, the Union gave the first in¬ 
timation of its intention to continue the union-shop provision 
in the agreement then being negotiated. fy submitted a pro¬ 
posal that if the operators would cause their trustee to permit 
activation of the welfare fund and would abide by a majority 
decision of the three trustees, the Union, “in order to reassure 
the nation and to insure an adequate coal supply after July 1,” 
would “recommend that all bituminous coal mines remain in 
operation after the end of the vacation period on July 6,1948” 
under the terms of the existing agreement, subject to cancel¬ 
lation on 5 days’ notice, pending the negotiation of a succes¬ 
sor contract (App. 53; 98-99, 101, 237). Later, on the same 
day, the operators issued a statement of policy in which they 
set forth their position in regard to the union-shop provision as- 
follows (App. 54; 99-100): 

Our present contract contains a union-shop provision. 
Because of the Labor Management Relations Act, 1947,. 
this provision cannot be carried in the new agreement 
without first following the requirements of the law. 
This means that before any such clause can be made ef¬ 
fective, the National Labor Relations Board must cer¬ 
tify that at least a majority have voted to authorize the- 
union to make such an agreement. The operators, how- 

‘ The District Court action was instituted by the Board pursuant to Sec¬ 
tion 10 (J) of the Act in conjunction with unfair labor practice charges, 
that the Union was refusing to bargain with the Association. Madden v. 
International Union, United Mine Workers of America, 79 F. Supp. 616 (D-. 
C„ D. C.). . 
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ever, are willing to insert into the contract a union- 
shop provision to become effective when and to the ex¬ 
tent permitted by law. 

On June 22, the welfare fund controversy, which had been 
blocking all progress, was ended by a decision of the District 
Court upholding the Union’s position in the suit which the 
trustees of the Welfare Fund had previously instituted (App. 
54; 100-101, 102). The parties resumed negotiations that 
evening (App. 54; 102-103). By June 24, they had reached 
substantial agreement on practically all matters except the 
union-shop issue (App. 54; 104-105, 161-168, 241-242, 107). 

On the next morning, June 25, Harry M. Moses, represent¬ 
ing the captive-mine owners, telephoned Lewis and told him 
pointedly that the Union’s insistence upon the union shop 
provision was making it impossible for the captive-mine own¬ 
ers to sign the contract (App. 54; 92, 107-108). Lewis ex¬ 
pressed regret but said that he had reached agreement with the 
rest of the industry and was not inclined to make any changes 
(App. 54; 108). Later that morning, the operators and the 
Union met to read the current contractual draft and to make 
any modifications which the parties might desire (ibid.). 
Moses conferred privately with Lewis, seeking to persuade him 
to modify the union shop clause so that it should not be imme¬ 
diately binding but effective only when and to the extent per¬ 
mitted by law, as proposed by the captive-mine operators on 
June 9 (ibid.). Moses’ persuasions were of no effect. Lewis 
said that a large majority of the industry had already agreed to 
include the 1947 provision and that any changes in it would be 
taken by the miners and the public as an abandonment of the 
union shop principle (App. 54r-55; 108,136). 

Lewis and Moses returned to the conference, to find that the 
union shop provision of the 1947 contract was being included 
in the draft with the approval of the commercial operators. 
Moses thereupon withdrew, stating that the captive-mine op¬ 
erators would not sign a contract containing the union shop 
clause without the condition which Moses had suggested (App. 
55; 108-109). The commercial operators remained and signed 
{App. 55; 109-110,173-174). 
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C. The strike of July 6,1948 

On June 26, the day after the stalemate between the captive- 
mine operators and the Union, the miners left on their annual 
vacation which, under agreement, was scheduled to end at 
midnight, July 5 (App. 55; 112-113). The Union’s well- 
known and declared policy was “No contract, no work.” (App. 
61, 32; 127, 244, 110, 247, 126.) a Since the current contract 
ended June 30 and the captive-mine operators had no 1948 
contract with the Union as yet, they had to make sure of a con¬ 
tinued contractual relationship before the miners’ vacation 
should end if their mining operations were duly to resume. Ac¬ 
cordingly, on June 28, Moses sought out Lewis and arranged 
to confer with him that evening (App. 55; 111). At this con¬ 
ference, Lewis expressed regret at what.he considered the 
foolish position the captive-mine group had taken and pointed 
out the expensive course that might follow (App. 33; 111). He 
promised to think over a suggestion by Moses to effect a con¬ 
tractual modification through an exchange of letters (App. 
55; 111). 

At Moses’ instance, a conference was had July 1 between 
counsel for the parties in a further effort to reach a mutually 
satisfactory basis of agreement (App. 55; 111-112). The at¬ 
tempt was fruitless. The captive-mine operators would agree 
only to a union shop provision which, by its terms, should be¬ 
come effective when and if warranted by the Act (App. 55; 112, 
149-158). The Union offered to have the employees sign 
check-off authorizations which by their terms were to show ap¬ 
proval of the union shop provision, but insisted that an uncon¬ 
ditional union shop provision be included in any new contract 
despite the want of a union shop election (App. 55, 56; 112, 
149-158,248-249). 

* Express declaration of the “no contract, no work” policy had been made 
in the United Mine Workers’ Journal, the Union’s official publication, in 1944 
and again in 1946 (App. 82, n. 8; 247). There is no evidence in the record to 
indicate that the policy was discontinued afterwards (App. 82). Moreover, 
the existence of this policy was recognized in the Beport of the Presidential 
Board of Inquiry concerning the dispute arising out of contract negotiations: 
here Involved (App. 32, n. 8; 244). 
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During the miners’ vacation period, the captive-mine own¬ 
ers posted notices at their mines stating that they would com¬ 
ply with the terms of the agreement between the Union and 
the commercial operators with respect to increased wages and 
the increased royalty payable into the welfare fund (App. 55- 
56; 113-114, 244^-245). The notices further stated that al¬ 
though they had not signed the agreement because of the union- 
shop provision, they were willing to accept the other provi¬ 
sions and also the union-shop provision provided that the lat¬ 
ter did not become effective until authorized as provided in 
the Act {ibid.). The notices had no effect. On July 6, al¬ 
though the stipulated vacation period was over, no employees 
of captive-mine operators reported for work (App. 55-56; 113, 
114,169). 

Federal mediation authorities brought about a conference on 
July 8 between Moses and John C. Gall, counsel for the captive- 
mine operators, on behalf of the Companies, and Welly & 
Hopkins, counsel for the Union, with a view to obtaining re¬ 
sumption of work at the captive mines and settlement of the 
issue of the union-shop provision (App. 56; 114-115, 160, 
168-169). The Union counsel, repeating a previously made 
suggestion, urged that the union-shop provision should become 
effective upon presentation by the Union of written authoriza¬ 
tions approving such provision to be executed by the individual 
employees (App. 56; 170, 149-152, 248-249). The Company 
representatives, however, maintained as before that the pro¬ 
posal did not accord with the Act (App. 56; 115,169-171,155). 

D. The Union signs a union shop agreement with the complainant Com¬ 
panies without Labor Board certification of duly signified employee au¬ 
thorization 

On July 8, the day of the breakdown of the mediation efforts, 
the National Labor Relations Board, pursuant to a charge 
filed by the Companies, issued the complaint upon which the 
Board proceedings in the instant case are based (App. 56; 199- 
204, 80). Acting pursuant to Section 10 (j) of the Act, the 
Board also brought proceedings in the District Court for the 
District of Columbia, to enjoin petitioners from further com¬ 
mission of the alleged unfair labor practices (App. 56; 114). 
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On July 9 and 13, at the instance of Mr. Justice Goldsborough 
of the District Court, Company representatives, and counsel 
for the Union conferred in his chambers (App. 56; 115). At 
the July 13 conference the captive-mine operators entered into 
a stipulation with the Union, stating that the parties desired 
immediate resumption of coal production in the captive mines, 
providing that the unfair-labor-practice case before the Board 
proceed without waiver of any rights by the operators or the 
Union to test the validity of the union-shop provision, and 
providing further that the National Bituminous Wage Agree¬ 
ment of 1948 be in full force and effect, subject to final decision 
in the unfair-labor-practice case by a court of last resort (App. 
57,31; 116, 117, 245-246). 

The parties on that afternoon executed the contract, carry¬ 
ing forward the 1947 union-shop provision hereinbefore noted 
(App. 57; 118-119, 143, 217-221, 87-91, 212-213, 81-82). 
Lewis thereupon wired the Union’s district officers in those 
places where captive-mine operations normally were carried on, 
advising that the agreement was signed and directing them to 
notify at once all miners in the mines affected to report for 
work at the first available shift (App. 57; 119). Lewis’ back- 
to-work order, so relayed to the Union’s membership, was 
obeyed at once (ibid.). The miners promptly appeared for 
work at the captive-mines, some of them on later shifts that 
very same day; all mines were back in operation within 48 
hours (ibid.). The petition in the injunction suit was with¬ 
drawn (App. 57; 147-148,185-186). Howe ver, there had still 
been no employee authorization of a unionfcontract by secret 
ballot (App. 61; 188-189,212-213,81-83). 

II. The Board’s conclusions 

The Board found that petitioners, throughout the negotia¬ 
tions leading to execution of the 1948 contract, had insisted 
upon inclusion of the union-shop provision in spite of the fact 
that there had been no compliance with the prescribed statu¬ 
tory procedure for evidencing employee authorization for such 
a provision (App. 61). It further found that the action of 
the employees in withholding their services constituted a strike 
and that petitioners had instigated and continued such strike 
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as a further means to cause the Companies to agree to the 
union-shop provision (App. 57-58, 61, 31-33). The Board 
concluded that the Companies, by operating their mines under 
the union-shop provision as a condition of employment 
were, under the circumstances, discriminating against em¬ 
ployees within the meaning of Section 8* (a) (3) of the 
amended Act (App. 62, 31, 33). The Board further con¬ 
cluded that petitioners, by their insistence upon the union-shop 
provision and their resort to the strike to enforce their demand, 
had both attempted to cause and actually caused the Companies 
so to discriminate, and that petitioners thereby had violated 
Section 8 (b) (2) of the Act (App. 62,65,30-31). 

III. The Board’s order 

The Board’s order (App. 37-40), requires petitioners to cease 
and desist from “requiring, instructing or inducing [the 
Union’s] representatives to require that the [complainant] 
Companies execute contracts which make membership in the 
[Union] a condition of employment, except in accordance with 
the provisos in Section 8 (a) (3) of the Act”; from “directing, 
instigating, or encouraging employees to engage in a strike or 
approving or ratifying strike action taken by employees for 
the purpose of requiring that the Companies execute contracts” 
containing such membership provisions except in accordance 
with said provisos; from “causing or attempting to cause the 
Companies to execute contracts” containing the provisions so 
prohibited or in any other manner to discriminate against em¬ 
ployees within the meaning of Section 8 (a) (3) of the Act; 
and “in any manner maintaining, enforcing, or giving effect to 
the union shop clause in [the Union’s] contract with the Com¬ 
panies so long as the said clause does not conform with the 
provisos in Section 8 (a) (3) of the Act.” 

Affirmatively, the Board’s order requires petitioners to post 
appropriate notices and furnish copies thereof for posting on 
the premises of the complainant Companies if the latter be 
willing. 7 

f The Board also ordered dismissal of the complaint insofar as it alleged 
a violation of Section 8 (b) (1) (A) and 8 (b) (3) of the Act as amended. 
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SUMMARY OF ARGUMENT 

I 

The Board properly held that petitioners violated Section 8 
(b) (2) of the Act, as amended, by attempting to cause and 
causing the Companies to discriminate in regard to a term 
or condition of employment, in violation of Section 8 (a) (3) 
thereof, for the following reasons: 

A. Section 8 (a) (3) of the amended Act forbids an employer 
to discriminate in regard to a term or condition of employment 
of its employees except under conditions set forth in the pro¬ 
visos to that section. The second proviso permits an employer 
to make a union-shop agreement with the duly designated bar¬ 
gaining representative “if, following the most recent election 
held as provided in Section 9 (e) the Board shall have certified 
that at least a majority of the employees eligible to vote in 
such election have voted to authorize such labor organization 
to make such an agreement.” The relevant portion of Section 
9 (e) requires that the Board, when a union-shop authorization 
petition is filed, “shall, if no question of representation exists, 
take a secret ballot of such employees, and shall certify the 
results thereof to such labor organization and to the employer.” 

Petitioners in this case never requested the Board to conduct 
a union-shop authorization election and no such election was 
ever held. The Companies, therefore, could not lawfully enter 
into a union-shop contract with petitioners. By doing so, they 
established a discriminatory condition for retention of employ¬ 
ment favoring those employees willing to remain in the Union 
and prejudicial to those not so willing, in violation of Section 8 
(a) (3) of the amended Act. 

B. In their negotiations for a new contract with the Com¬ 
panies prior to the expiration of their 1947 contract, petitioners, 
without complying with the statutory prerequisites for a union- 
shop agreement, insisted upon the inclusion of a union-shop 
provision in any new agreement reached. This insistence con¬ 
tinued after all other terms of the new contract had been 
agreed upon and, pursuant to the Union’s “no contract, no 
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work” policy, resulted in a strike after the expiration date of 
the 1947 contract. This strike continued until the Companies 
capitulated to petitioners’ unlawful demands and signed a con¬ 
tract which included the union-shop provision. The strike 
ended immediately after petitioner John L. Lewis notified the 
miners of the signing of the contract and directed them to re¬ 
turn to work. 

Section 8 (b) (2) of the Act, as amended, makes it an unfair 
labor practice for a labor organization or its agents “to cause or 
attempt to cause an employer to discriminate against an em¬ 
ployee in violation of subsection (a) (3)” [Section 8 (a) (3)]. 
The Board properly concluded, under the circumstances, that 
petitioners had violated Section 8 (b) (2) of the amended Act 
both by attempting to cause and by eventually causing the 
Companies to discriminate against employees in violation of 
Section 8 (a) (3) of the amended Act. 

C. Petitioners’ contention that they did not resort to strike 
action to support their demands is without merit. The con¬ 
certed refusal of the miners to work after the expiration of the 
1947 contract and until their new contract was signed and they 
were directed by petitioner Lewis to return to work constituted 
a strike. Such a “stoppage by reason of the expiration of a col¬ 
lective-bargaining agreement” is expressly defined in Section 
501 of the Labor Management Relations Act as a strike. 

The Board properly held petitioners responsible for the 
strike. Petitioners had established and for many years fol¬ 
lowed a “no contract, no work” policy. They never renounced 
this policy but, on the contrary, recognized it and acted pur¬ 
suant to it during the pre-strike negotiations as well as after¬ 
wards. 

D. Nothing in the Act or in its legislative history supports 
petitioners’ contention that Section 8 (b) (2) prohibits them 
only from attempting to cause or causing the Companies to dis¬ 
criminate against specifically named employees. The purposes 
of the Act as expressed in Section 1 as well as the legislative 
history indicate clearly that Congress meant to enjoin labor 
organizations from attempting to cause or causing employers 
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to discriminate against groups of employees or potential em¬ 
ployees. The Second Circuit overruled an identical contention 
to that here made by petitioners in N. L. R. B. v. National Mar¬ 
itime Union, 175 F. 2d 686. 

E. Petitioners’ contention that the union-shop contract was 
made lawful by membership approval expressed through a 
strike or in some other way other than by the secret ballot 
which the statute prescribes is likewise without merit. The 
second proviso to Section 8 (a) (3) of the amended Act makes 
a secret ballot as provided in Section 9 (e) and a Board cer¬ 
tification that a majority of the employees affected have au¬ 
thorized a union-shop contract prerequisites to the right of 
the parties to enter into a union-shop contract. The Board, 
therefore, properly rejected petitioner’s contention. 

n 

Neither the Board’s order nor Sections 8 (a) (3) and 8 (b) 
(2) of the Act, as amended, impinge upon any of petitioners’ 
constitutional rights. 

The Supreme Court’s recent decisions ( Lincoln Federal 
Labor Union v. Northwestern Iron & Metal Co. and Whitaker 
v. North Carolina, 335 U. S. 525; American Federation of Labor 
v. American Sash & Door Co., 335 XJ. S. 538) upholding the 
validity of State legislation which absolutely prohibited dis¬ 
crimination in employment on the basis of union membership 
a fortiori support the constitutionality of the provisions of the 
Act, as amended, which sanction union-shop agreements under 
specified conditions. The State legislation involved in those 
cases, aside from being more drastic in its restrictions than the 
Federal legislation, had to satisfy not only the requirements of 
the First Amendment and the due process clause of the fifth 
Amendment, which are embodied in the Fourteenth Amend¬ 
ment, but also, unlike the Federal legislation, had to satisfy the 
equal protection clause of the Fourteenth Amendment. 
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Moreover, subsequent to the Supreme Court decisions in 
those cases, the constitutionality of those provisions of the stat¬ 
ute which petitioners attack has been expressly considered and 
upheld in N. L. R. B. v. National Maritime Union , 175 F. 2d 
686 (C. A. 2). The union there involved attacked the constitu¬ 
tionality of the same provisions of the statute, and the Board’s 
order pursuant thereto, on the same grounds urged by peti¬ 
tioners here. 

Ill 

The Board’s order is valid and proper. 

The Board’s order is not addressed to the employees but 
only to the Union and its agents. Consequently, contrary to 
petitioners’ contentions, none of its terms could possibly be 
inconsistent with the provisions of the amended Act which 
protect the right of employees to engage in lawful concerted 
activities (Section 7), to quit their work (Section 502), and to 
engage in strikes which are not denounced by the statute 
(Section 13). 

Since the Board found that petitioners attempted to cause 
and caused the Companies to discriminate against employees 
in one manner, namely, by the execution of unauthorized union- 
shop contracts, it was proper for the Board to prohibit peti¬ 
tioners from committing “like or related unlawful acts” by en¬ 
joining them from attempting to cause or causing the Com¬ 
panies to discriminate against employees in any other manner. 
N. L. R. B. v. Express Publishing Co., 312 U. S. 426,436. 

Contrary to petitioners’ contention, Paragraphs 1 (a), (c), 
and (d) of the Board’s order, aimed at preventing petitioners 
from attempting to cause or causing the Companies to make 
unauthorized union-shop contracts, are not made moot by the 
fact that the 1948 contract termination date has passed. Those 
provisions of the order do not refer to any particular contract 
and were plainly intended to cover any contract which might 
be in existence on the date of the Board’s order or which might 
thereafter be made. 


867601—50-8 
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ABGUMENT 

Point I 

The Board properly held that petitioners violated Section 8 
(b) (2) of the Act as amended by attempting to cause and 
causing the Companies to discriminate in regard to a term 
or condition of employment in violation of Section 8 (a) (3) 
thereof 

The Board validly found that petitioners, without first ob¬ 
taining employee authorization under procedure expressly pre¬ 
scribed by the Act, had attempted to cause and had actually 
caused the Companies to make a union-shop contract. By such 
conduct, petitioners violated Section 8 (b) (2) in each of two 
separate respects: (1) they attempted to cause and (2) actu¬ 
ally caused the Companies to discriminate against employees 
in violation of Section 8 (a) (3). Petitioners urge that there 
was no actual or intended discrimination against specific em¬ 
ployees. This, as we shall show, is no defense to the Board’s 
conclusion of statutory violation. Similarly, petitioners’ con¬ 
tention that it was sufficient that membership approval of the 
union-shop contract was indicated in a manner other than that 
prescribed by Congress cannot avail them. 

A. The Companies could not sign a union shop contract which lacks the 
statutory prerequisites without violating Section S (a) (3) of the Act, as 
amended 

Section 8 (a) (3) of the Act, as amended, forbids an employer 
by “discrimination in regard to hire or tenure of employment or 
any term or condition of employment to encourage or discour¬ 
age membership in any labor organization.” However, the sec¬ 
ond proviso to Section 8 (a) (3) states that nothing in the Act 
“shall preclude” an employer from making an agreement with 
a labor organization which requires as a condition of employ¬ 
ment membership therein on or after the thirtieth day follow¬ 
ing the beginning of such employment, or the effective date 
of such agreement, whichever is the later, 

if, following the most recent election held as provided 
in Section 9 (e) the Board shall have certified that at 
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least a majority of the employees eligible to vote in such 
election have voted to authorize such labor organization 
to make such an agreement * * *. [Italics added.] 

Section 9 (e) (1), so far as relevant, provides that where a 
qualified union representative alleges by petition that 30 per¬ 
cent or more of the employees involved 

desire to authorize such labor organization to make an 
agreement with the employer of such employees requir¬ 
ing membership in such labor organization as a condi¬ 
tion of employment * * *, upon an appropriate 

showing thereof the Board shall, if no question of repre¬ 
sentation exists, take a secret ballot of such employees, 
and shall certify the results thereof to such labor organi¬ 
zation and to the employer. [Italics added.] 

The union-shop provision involved in the instant case stated 
that “as a condition of employment, all employees shall be, 
or become, members of the [Union]” (App. 52, 55, 57; 81-82, 
222, 217, 87-88, 91). As the Board observed (App. 62), its 
.effect was that thereafter employees were to be continued in 
the Companies’ employ only if they joined or remained mem¬ 
bers of the Union. Assuming that application of the instant 
union-shop provision was meant to accord with the 30-day re¬ 
quirement of the second proviso of Section 8 (a) (3), it is 
clear, nonetheless, that the proviso’s requirement that there 
first be employee authorization expressed through secret bal¬ 
lot and Board certification of the result of such election, had 
not been complied with 8 (App. 61; 1S8-1S9, 212-213, S1-S3). 
The Companies could not sign a bargaining contract contain¬ 
ing such a provision without setting up forthwith, as an oper¬ 
ating requirement, a discriminatory condition for retention of 
employment favoring those willing to remain in the Union 
and prejudicial to those not so willing. Consequently the 
Companies, merely by signing a union-shop agreement which 

* Since the Union was not in compliance with the Alins provisions of Sec¬ 
tion 9 (f), (s), and (h) of the Act as amended, the facilities of the Board 
for the conduct of the requisite election under Section 9 (e) were unavail¬ 
able to it (-V. .1/. V. v. Herzog. 7S F. Supp. 14G. alT'd 334 U. S. 854) and it 
was not in a position to enter into a valid union-shop contract in any event. 
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lacked the statutory prerequisites, violated Section 8 (a) (3). 
N. L. R. B. v. National Maritime Union, 175 F. 2d 686, 690- 
691 n. 8 (C. A. 2); see also N. L. R. B. v. National Motor Bear¬ 
ing Co., 105 F. 2d 652, 660 (C. A. 9); Matter of Donnelly Gar¬ 
ment Co., 50 N. L. R. B. 241, 276, enfc’d 165 F. 2d 940 (C. A. 
8); Matter of Amalgamated Meat Cutters & Butcher Work¬ 
men of North America, 81 N. L. R. B. No. 164; Matter of High¬ 
way Trailer Company, 3 N. L. R. B. 591, 610. 

Petitioners contend, (Br., p. 43), that the contract did not 
cause discrimination by its own operation. They point to a 
provision whereby the Union’s Executive Board first was to 
review an expulsion from union membership before there 
should be discharge under the union shop requirement. But 
the union procedure to be employed for expelling members is 
immaterial. What matters is the fact that the contract com¬ 
pelled discriminatory dismissal of employees whose union 
membership either was lost pursuant to union rules or was 
not obtained at all. 

B. By attempting to cause and eventually causing the Companies to execute 
union shop contracts without first satisfying the statutory prerequisites, 
petitioners violated Section 8 (b) (2) of the Act, as amended 

The evidence summarized supra (pp. 4-8) amply supports 
the Board’s finding (App. 34, 65) that petitioners both at¬ 
tempted to cause and actually did cause the Companies to dis¬ 
criminate in regard to a term or condition of employment of 
their employees, in violation of the statutory proscription, 
and that this conduct of petitioners was a violation on their 
part of Section 8 (b) (2) of the amended Act which makes it 
an unfair labor practice for a labor organization or its agents 

* * * to cause or attempt to cause an employer to 

discriminate against an employee in violation of sub¬ 
section (a) (3) ***.»' 

Near the outset of negotiations, the Companies had made 
plain that they were willing to agree to a union shop provision 
provided only that the authorization requirement of Section 
8 (a) (3) duly be complied with (App. 53; 98, 99-100). Pe- 

* The reference is to employer discrimination under Section 8 (a) (3) of 
the Act 
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titioners found this unsatisfactory. Although there had been 
no Board certification of employee approval by secret ballot, 
as the Act requires, and no such balloting was contemplated, 
petitioners declared consistently that in no event would they 
execute a contract without the desired provision. The threat 
of a strike immediately upon expiration of the current agree¬ 
ment was implicit from the well-known Union policy, “No 
contract—no work.” Petitioners, by statements during the 
negotiations, made the threat express. Then, making good 
their threat, and carrying their attempt still further, petitioners 
brought about the strike, and continued its pressure until they 
had caused the Companies to yield and agree to the unlawful 
inclusion of the union shop clause. Thus, petitioners violated 
Section 8 (b) (2) of the Act on both counts—they attempted 
to cause and they actually caused the Companies to discrimi¬ 
nate in regard to a term or condition of employment of their 
employees. See N. L. R. B. v. National Maritime Union , 175 
F. 2d 686, 689 (C. A. 2). 

C. Petitioners’ defenses are without merit 

1. Petitioners’ contention that they did not resort to strike action to support 

their demands 

The Board found that petitioners violated Section 8 (b) (2) 
of the Act not only by insisting, during the negotiations, upon 
the Companies’ acceptance of the unauthorized union shop as 
a condition for concluding an agreement but also by resorting to 
strike action to support their demands (App. 31). Peti¬ 
tioners contest the latter finding by asserting that the miners’ 
withholding of their services was not a strike and that, even 
if it did constitute a strike, petitioners were not responsible 
for it (Br., pp. 49-56). 

There is no validity to petitioners’ contention that since the 
employees were withholding their services because of the ab¬ 
sence of a contractual obligation to work, this did not consti¬ 
tute a strike. Although the employees had been working under 
a contractual arrangement up to the time that they took their 
vacations, it is plain that their forbearance from working was 
not due to abandonment of their employment or completion of 
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any stated project, but that, on the contrary, they contem¬ 
plated that the long employer-employee relationship hitherto 
existing should continue. Compare Jefiery-DeWitt Insulator 
Co. v. N. L. R. B. 91 F. 2d 134, 136-138 (C. A. 4). It will 
be noted that Congress was well aware of the fact that in general 
employees so terminating their work actually go on strike. 
Recognizing the distinction between a private contractor doing 
a specific piece of work and a group of employees working year 
after year under collective bargaining contracts. Congress pro¬ 
vided, in Section 501 of the Labor Management Relations Act, 
that the term “strike” shall include 

any strike or other concerted stoppage of work by em¬ 
ployees (including a stoppage by reason of the expira¬ 
tion of a collective bargaining agreement) * * *” 

Nor may petitioners avoid responsibility for the strike by 
asserting, as they do (Br., p. 54), that no overt acts of instiga¬ 
tion or prolongation chargeable to them appear in the record. 
As the Board pointed out when reviewing the numerous factors 
demonstrating causation by petitioners (App. 32-33), it was 
beyond coincidence that the great body of employees, working 
in captive mines scattered in six states, should have failed 
unanimously to return from their vacation and then, with like 
unanimity, should have returned forthwith when petitioners 
informed them of the signing of the contract and directed them 
to work on their shifts. In United States v. United Mine Work¬ 
ers, 77 F. Supp. 563,566 (D. C. D. C.), certiorari denied Novem¬ 
ber 7,1949, the District Court, commenting upon a contention 
similar to the one made here, and raised by the same Union, 
said (p. 566): 

Men don’t act collectively without leadership 
* * *. The idea of suggesting that 350,000 to 
450,000 men would all get the same idea at once, inde¬ 
pendently of leadership * * *, is of course simply 
ridiculous. 

Such a strike, as the Board noted (App. 32), conformed with 
the Union’s “historic and automatic procedure” of having its 
members cease work without formal instructions if no new con¬ 
tract has been signed by the expiration date of the old contract. 
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No evidence was introduced to show any change in this his¬ 
toric policy (App. 32, n. 8). On the contrary, as the Board 
pointed out (App. 32-33), the record affirmatively shows that 
petitioners reaffirmed and acted pursuant to their “no contract, 
no work” policy throughout the negotiations for the 1948 con¬ 
tract. Thus, during the negotiations on June 9, petitioners 
proposed to the Companies that “In order to reassure the nation 
and to insure an adequate supply of coal after July 1” the 
Union would agree to an extension of the current contract 
pending the negotiation of a successor contract and “recom¬ 
mend that all bituminous coal mines remain in operation after 
the end of the vacation period” if the Companies would con¬ 
sent to activation of the welfare fund (App. 237). Again, on 
June 28, when the Companies requested the Union to modify 
its stand on the union shop issue, Lewis “expressed his regret at 
the position the captive mine group had taken, thought they 
were foolish, and pointed out the expensive course it might 
take” (App. 111). Petitioners were plainly forecasting and 
threatening the application of their “no contract, no work” 
policy, which they proceeded to apply when the Companies 
later refused to accede to their unlawful demand. And still 
acting pursuant to the same policy, Lewis called off the strike 
immediately after the new contract was signed by informing 
the miners of the execution of such contract and directing them • 
to report back to work.® 

•Lewis’ control over this “no contract, no work” policy has been demon¬ 
strated upon several occasions subsequent to the strike here involved. This 
Court will take judicial notice of the fact that about June 30, 1949, although 
no agreement for the coining year had been concluded between the Union 
and the bituminous coal operators, Lewis directed that miners working in 
mines east of the Mississippi River should return to work after their annual 
vacation, for a three-day work week. (Daily Labor Report, June 30, 1949, 
p. A—1.) The order was obeyed (Daily Labor Report, July 27, 1949, pp. 
A-3-5). On November 9, 1949, again in the absence of a contract, Lewis 
directed striking soft coal miners to drop their strike for a period of three 
weeks, when they should again abandon work (Daily Labor Report, Novem¬ 
ber 11, 1949, pp. A-l-3; New York Times, December 1, 1949, p. 1, col. 8, 
p. 3, col. 2). On November 30, the men, strictly obedient to Lewis’ instruc¬ 
tions, resumed their strike at the date and hour specified by Lewis, the latter 
having refused to extend the truce (Washington Post, December 1,1949, p. 1, 
col. 8). On December 1, Lewis, having now decided to extend the truce, 
directed the men to return to work but only upon the basis of a three-day 
week (Washington Post, December 2, 1949, p. 1, col. 8). Again the men 
obeyed (Washington Post, December 6,1949, p. 1 , col. 6). 
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As was observed by Judge Goldsborough in United States v. 
United Mine Workers, 77 F. Supp. 563, 567 (D. C., D. C.), cer¬ 
tiorari denied November 7,1949, a strike may be called merely 
by “a nod or a wink or a code” and how it is called is not im¬ 
portant. The Board, similarly recognizing this fact, stated 
first in Amalgamated Meat Cutters and Butcher Workmen of 
North America ( The Great Atlantic and Pacific Tea Company), 
81 N. L. R. B. No. 164, and restated in this case (App. 31-32): 

A strike call may be given in a forthright fashion, or in¬ 
formally in a manner understood by the initiated. A 
strike may be as effectively signalled by a simple state¬ 
ment that an employer has refused to sign a collective- 
bargaining contract when the union policy is “no con¬ 
tract—no work,” as by a direct strike call from the union 
leadership to the union members on the failure to reach 
agreement on a new contract. 

It is true that there is no direct evidence on how the 
[petitioners] called the * * * employees out on 

strike. But the critical question is not how the [peti¬ 
tioners] gave the strike call, but whether, no matter 
how, they did give it * * *. 

On the basis of the facts found by the Board and summarized 
above, the Board was fully warranted in inferring that peti¬ 
tioners were responsible for calling the strike and continuing it 
until the Companies capitulated to their demand for the union- 
shop provision. 

2. Petitioners' contention that Section 8 (b) (2) applies only to 
discrimination against specific employees 

Petitioners argue (Br., pp. 36-43) that there was no viola¬ 
tion of Section S (b) (2) because no actual or intended dis¬ 
crimination against specific employees was involved. The 
Board properly rejected this contention (App. 33). The stat¬ 
ute does not limit its prohibition to discrimination directed 
against specific employees. In Section 1 of the Act, Congress 
stated its finding that “certain practices by some labor organi¬ 
zations, their officers and members have the intent or the neces¬ 
sary effect of burdening or obstructing commerce by preventing 
the free flow of goods in such commerce through strikes and 
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other forms of industrial unrest-” Continuing its statement in 
the same section, Congress declared it to be the national policy 
to eliminate such practices. The effect upon commerce where 
it is sought to cause an employer to discriminate against a class 
of individuals is no less disastrous than where such discrimina¬ 
tion is to be directed against named individuals and Congress 
had reason to be concerned with putting a stop to either form 
of discrimination. That Congress meant to bar class discrim¬ 
ination as well as discrimination against specified persons is, 
moreover, shown in the legislative history of the Act by the 
express references to the operation of maritime hiring halls— 
which, clearly favored a class—as an instance of a type of dis¬ 
criminatory practices which the amendments contained in Sec¬ 
tion 8 (a) (3) were designed to eliminate. 10 

The Board’s rejection of petitioners’ contention in this case 
accords with its holdings in National Maritime Union of Amer¬ 
ica (The Texas Company), 78 NLRB 971; Amalgamated Meat 
Cutters and Butcher Workmen of North America, 81 NLRB 
No. 164; American Radio Association, 81 NLRB 344 and Inter¬ 
national Typographical Union, 86 NLRB No. 115, wherein it 
concluded that the prohibition of Section 8 (b) (2) extends to 
all instances in which a union or its agents seek to cause an 
employer to accept conditions under which any nonunion em¬ 
ployee or job applicant, whether specified by name or not, will 
be unlawfully discriminated against. It is in line with this 
view that the Board held in this case, as it has heretofore held, 
with judicial approval, that the mere signing of a union-shop 
agreement under circumstances not sanctioned by the Act con¬ 
stitutes a violation by the employer of Section 8 (3), now 
Section 8 (a) (3) of the Act. See cases cited supra, p. 16. In 
N. L. R. B. v. National Maritime Union, 175 F. 2d 686, enforc¬ 
ing National Maritime Union of America, supra, the Court of 
Appeals for the Second Circuit upheld this view of the Board 
and expressly disapproved a contention similar to that now 
raised in the instant case by petitioners. The Court quoted 


10 See S. Rep. No. 106 on S. 1126, 80th Cong., 1st Sess., p. 6; Cong. Rec., 
Senate, April 23,1947, p. 3952. 
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with approval the following statement of the Board in the 
National Maritime Union case (175 F. 2d at 689): 

In our view, the prohibition [of Section 8 (b) (2)] 
is not confined to those instances in which specific non¬ 
union employees are unlawfully discriminated against. 
It extends as well to instances in which the union, or its 
agents, seeks to cause the employer to accept conditions 
under which any nonunion employee or job applicant 
will be unlawfully discriminated against. 

By way of emphasis the Court added: 

Like the Board, we see no rational basis for respond¬ 
ents’ argument that Section 8 (b) (2) does not make it 
an “unfair labor practice” to attempt to cause an em¬ 
ployer to discriminate against a group of employees or 
potential employees but only against some specified em¬ 
ployees or potential employees (ibid.). 

Furthermore, petitioners, by insisting upon the execution of 
the proscribed contract attempted to cause the Companies to 
discriminate in regard to a term or condition of employment, 
in violation of Section 8 (a) (3). Thereby, without more, they 
violated Section 8 (b) (2). The purpose of their strike-rein¬ 
forced insistence upon such an agreement was to assure that 
the Companies should continue to give effect to the union-shop 
provision by retaining in their employ only those who should 
maintain membership in the Union. Petitioners’ conduct prior 
to execution of the agreement was thus the first step in an 
attempt to cause the Companies to discriminate in regard to a 
term or condition of employment of their employees. 

3. Petitioners’ contention that the union-shop contract was made lawful 
by membership approval expressed otherwise than by the secret ballot 
which the statute prescribes 

Petitioners argue (Br. pp. 44 48 ) that their contract was 
made lawful by sanction of the entire union membership al¬ 
though not in the manner specified in the second proviso to 
Section 8 (a) (3) of the amended Act. They contend that the 
miners were all members of the Union; that by striking to 
support the Union’s demand and by other means, the miners 
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satisfactorily demonstrated their approval of the union shop; 
and that, under the circumstances, the secret ballot requirement 
of the statute was but a “formalistic detail” not necessary to the 
validity of the agreement under the amended Act (Br. p. 48). 

But, as the Board pointed out (App. 33-34), the Act “con¬ 
templates strict compliance with its terms, which require that 
the union be certified by the Board under Section 9 (e) (1) as 
authorized to execute a union-shop agreement,” and Congress 
expressly recognized this when in the Conference Report it 
noted “that ‘permission [for a union shop] is granted only if , 
upon the most recent election held under later provisions of 
the conference agreement/ (sec. 9 (e)), a majority of the em¬ 
ployees in the bargaining unit in question eligible to vote have 
authorized the union to make such an agreement. H. Conf. 
Rep. No. 510, 80th Cong., 1st Sess. (1947), p. 41. (Emphasis 
added.).” The Board further pointed out (App. 34) that 
“This interpretation accords with the general rule of statutory 
construction that the burden of establishing a claim to privi¬ 
leges contained in a proviso to a statute rests on him who as¬ 
serts it.” See Federal Trade Commission v. Morton Salt Co., 
334 U. S. 37,44-15. 

Moreover, since the proviso carves out discrimination pur¬ 
suant to a union-shop agreement as an exception to the sec¬ 
tion’s broad prohibition against discrimination because of union 
membership or activity, it must be interpreted in accordance 
with “the elementary rule that exceptions from a general pol¬ 
icy which a law embodies should be strictly construed.” Spo¬ 
kane & Inland R. R. Co. v. United States, 241 U. S. 344, 350; 
McDonald v. Thompson, 305 TJ. S. 263, 266. Consequently, 
“the proviso is to be held to extend only to [employers] plainly 
within its terms” and “all words of [the] statute are to be taken 
into account and given effect if that can be done consistently 
with the plainly disclosed legislative intent.” ( McDonald 
case, supra).* 1 

“Accord: Hartford Electric Light Co. v. Federal Power Commission, 131 
F. 2d 953, 962 (C. A. 2), certiorari denied, 319 U. S. 741; Great Atlantic <£ 
Pacific Tea Co. v. Federal Trade Commission, 106 F. 2d 667, 674 (C. A. 3), 
certiorari denied 308 U. S. 625; Fleming v. Hawkeye Pearl Button Co., 113 F. 
2d 52, 56 (C. A. 8); U. 8 . v. Dickson, 40 U. S. 141, 165; Canadian Pac. Ry. 
Co. v. V. 8., 73 F. 2d 831, 834 (C. A. 9); Rochester Telephone Corporation y. 
U. 8., 23 F. Supp. 634,636 (W. D. N. Y.), aITd 307 V. S. 125. 
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Congress, in recasting Section 8 (3) of the old Act into sec¬ 
tion 8 (a) (3) of the amended Act, chose the words of excep¬ 
tion in the proviso relative to a union shop with great care. 
It considered a large body of evidence 12 from which it con¬ 
cluded that it was necessary to provide that union-shop con¬ 
tracts, to be permitted in future, should first be authorized by 
a majority of those who might actually be affected by them. 12 * 
To insure reliable expression of the employee will, Congress de¬ 
liberately chose the device of a secret ballot taken under Board 
auspices. The selection of this device fully accorded with prior 
judicial observation that “the advantageous anonymity of a 
secret election supervised by the Board” ( N . L. R. B. v. Appa¬ 
lachian Electric Power Co., 140 F. 2d 217,222 (C. A. 4), affords 
“the most effective way of getting an untrammeled expression 
of the desire of the electorate.” N. L. R. B. v. Botany Worsted 
Mills, 133 F. 2d 876, 881 (C. A. 3). Congress attached great 
importance to the secret ballot as shown by the frequent refer¬ 
ence made to it in Congressional debate before the amended 
Act was passed. 18 

The written authorizations which petitioners proffer to show 
employee sanction of a union-shop contract (App. 248, 252) do 

M Indeed, Congress specifically pointed out abuses within the Instant 
union as an example of the type of abuses It was seeking to reach. Cong. 
Rec., Senate—April 28, 1947, p. 4258 (EUender); Cong. Rec., Senate—May 
13,1947, p. 5291 (Kem). And see EL Rep. No. 245 on H. R. 3020, 80th Cong., 
1st Sess., p. 4; S. Rep. No. 105 on S. 1126, 80th Cong., 1st Sess., pp. 2, 6; 
Cong. Rec., House, April 15, 1947, p. 3538 (Hoffman); Cong. Rec., Senate— 
April 23, 1947, p. 3952, 3953 (Taft); Cong. Rec. Senate, April SO, 1947, p. 
4412 (Smith); Cong. Rec. Senate—April 29, 1947, pp. 4317, 4318 (Taft); 
Cong. Rec. Senate—May 9,1949, p. 5087 (Ball, Taft), 5090, 5091 (O’Daniel), 
Cong. Rec.—Senate, May 12, 1947, p. 5147 (Ball). 

See S. Rep. No. 105 on S. 1126, 80th Cong., 1st Sess., p. 3; Cong. Rec., 
Senate—April 23, 1947, p. 3952, 3953 (Taft); Cong. Rec., Senate—April 28, 
1947, p. 4262 (EUender) ; Cong. Rec., Senate—April30,1947, p. 4412 (Smith); 
Cong. Rec., Senate—May 13,1947 p. 5291 (Kem), p. A. 2377-2378 (Ball). 

” See Cong. Rec., House—April 16,1947, p. 3614 (Buck); Cong. Rec., Sen¬ 
ate—April 23,1947, pp. 3952-3953 (Taft); Cong. Rec., Senate—April 30,1947, 
p. 4412 (Smith); Cong. Rec., Senate—May 9, 1947, p. 5081 (Malone) ; Cong. 
Rec., Senate—May 13,1947, p. A. 2378 (BaU). 
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not conform with the specific method of indicating approval 
which Congress prescribed. Nor are they as reliable an expres¬ 
sion of the employee will. "The freedom of choice and election 
by an employee is lost when he is requested to openly and pub¬ 
licly sign a consent of the type here submitted.” Douds v. 
United Wire <& Metal Workers Union (D. C. N. Y.), decided 
August 4, 1949, 24 LRRM 2487, 2489. Nor are petitioners 
aided by the circumstance that the Union membership author¬ 
ized the Union through its Policy Committee to demand a 
union-shop provision and struck to enforce this demand, for 
here the same infirmities and statutory deficiencies obtain. 
Giving the words of the proviso their plain meaning in accord¬ 
ance with the declared intention of Congress, it is clear that 
petitioners have failed to satisfy the terms of the exception, 
and its purpose as welL Petitioners, therefore, may derive no 
immunity thereunder. 

Point II 

* ' *■ * <•»> 

Neither the Board's order nor Sections 8 (a) (3) and 8 (b) (2) 
of the Act as amended infringe upon any of petitioners’ 
constitutional rights 

Petitioners contend (Br. pp. 67-69) that insofar as Sections 
8 (a) (3) and 8 (b) (2) of the amended Act make illegal their 
attempt to cause and their causing the Companies to execute 
a compulsory membership contract, these sections, and the 
Board’s order thereunder, contravene the First, Fifth and Thir¬ 
teenth Amendments to the Constitution. 

The Board, in rejecting this contention, properly pointed out 
(App. 34, n. 14) that "the Supreme Court’s recent decisions up¬ 
holding the validity of State legislation which absolutely pro¬ 
hibited discrimination in employment on the basis of union 
membership ( Lincoln Federal Labor Union v. Northwestern 
Iron <& Metal Co. [and Whitaker v. North Carolina, 335 U. S. 
525]; American Federation of Labor v. American Sash <& Door 
Co. [335 U. S. 538]), a fortiori support the constitutionality 
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of the provisions of the Act which sanction union-shop agree¬ 
ments under specified conditions.” The State legislation in¬ 
volved in those cases, aside from being more drastic in its re- 

• 

strictions than the Federal legislation, had to satisfy not only 
the requirements of the First Amendment and the due process 
clause of the Fifth Amendment, which are embodied in the 
Fourteenth Amendment, but also, unlike the Federal legisla¬ 
tion, had to satisfy the equal protection clause of the Four¬ 
teenth Amendment (Cf. Currin v. Wallace, 306 U. S. 1,14). 

Subsequent to the Supreme Court decisions in those cases, 
the constitutionality of Section 8 (a) (3) and 8 (b) (2) of the 
Act, as amended, which petitioners now attack, has been ex¬ 
pressly considered and upheld in N. L. R. B. v. National Mari¬ 
time Union, 175 F. 2d 686 (C. A. 2). The union involved in 
that case had attacked the Board’s order, which was substan¬ 
tially the same as the order now in question, and Section 8 (b) 
(2) and the union-shop proviso of Section 8 (a) (3) of the Act, 
as amended, on the ground that they contravened the guaran¬ 
ties of the First, Fifth, and Thirteenth Amendments to the 
Constitution. The Court of Appeals, on the authority of the 
Supreme Court cases cited above and other earlier cases pass¬ 
ing on the National Labor Relations Act before its amendment 
and other Federal legislation, 14 properly, we submit, rejected the 
union’s contentions resting on the First and Fifth Amendments. 

In likewise rejecting the Union’s contentions that the stat¬ 
ute and the Board’s order imposed involuntary servitude upon 
the union members, in violation of the Thirteenth Amendment, 
the Court stated (175 F. 2d, at 692): 

We think that, under Supreme Court decisions, the 
“involuntary servitude” provision of the Thirteenth 
Amendment is inapplicable here. For the Board’s order 
does not expressly forbid employees to leave their jobs, 

u If. R. B. v. Jones & Laughlin Steel Corp^ 301 XJ. S. 1; United States 
v. PetriUo, 332 U. S. 1; International Association of Machinists v. N. L. B. B.^ 
311 U. S. 72; y. L. R. B. v. Virginia Electric & Potoer Co^ 314 TJ. S. 469; 
y. L. R. B. v. Electric Vacuum Cleaner Co., 315 U. S. 685 ; Shields v. Utah- 
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individually or in concert. 11 It is directed only against 
the Union and its agents. It provides: “1. National 
Maritime Union of America, affiliated with the Congress 
of Industrial Organizations, and its officers, representa¬ 
tives and agents, shall: (a) Cease and desist from: 

# * # (3) Directing, instigating or encouraging em¬ 
ployees to engage in a strike, or approving or ratifying • 
strike action taken by employees, for the purpose of re¬ 
quiring that the Companies execute contracts which 
expressly, or in their performance, make membership in 
NMU a condition of employment, except in accordance 
with the provisos in Section 8 (a) (3) of the Act.” The 
Board’s brief does not interpret the order more broadly 
than that: “The Board’s order is directed only against 
the NMU and its agents and does not prohibit any em¬ 
ployee or group of employees from quitting their (sic) 
jobs or refusing to work even to accomplish an unlawful 
object.” Thus interpreted, we think the order does not 
impose “involuntary servitude” on anyone within the 
meaning of the Thirteenth Amendment. 

11 Pollack v. William*, 822 U. S. 4.17-18; United State$ y. PetriUo, 
832 U. S. 1,12-18; Arthur V. Oake*, 63 F. 310, 818-320 (C. A. 7). 

The Board’s order in this case, as in the N. M. U. case, is 
directed only against the Union, its officers, representatives, 
and agents, including its president (App. 37). That provision 
of the order in question (1 (b)) requires them to cease and 
desist from “Directing, instigating, or encouraging employees 
to engage in a strike, or approving or ratifying strike action 
taken by employees, for the purpose of requiring that the 
Companies execute contracts which make membership in Inter¬ 
national Union, United Mine Workers of America, a condition 
of employment, except in accordance with the provisos of 
Section 8 (a) (3) of the Act.” like the order in the N. M. U. 
case, it does not prohibit any employee or group of employees 
from quitting their jobs or refusing to work even to accomplish 

Idaho Ry. Co., 805 U. S. 177; United States v. Darby, 812 U. S. 100; Virginian 
Railway Co. y. System Federation Vo. Ifi, 300 U. S. 515; United States v. 
Carotene Products Co n 804 U. S. 144,154. 
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an unlawful object. No ground, therefore, exists for contend¬ 
ing that the statute or the Board’s order imposes involuntary 
servitude upon anyone. See also, United States v. United Mine 
Workers, 330 U. S. 258, 265-266, 268, n. 14, 307; United States 
v. Petrillo, 332 TJ. S. 1,12,13; International Union v. Wisconsin 
Employment Relations Board, 336 U. S. 245, 251, 259-260; 
Butler v. Perry, 240 U. S. 328, 332; Robertson v. Baldwin, 165 
U. S. 275, 281-282; Slaughter-House cases, 83 TJ. S. 36, 60; 
United States v. White, 322 TJ. S. 694,699,704-705; N. L. R.B ^ 
v. Distillery Workers Union, decided Dec. 12, 1949 
LRRM 2137, 2139. 15 


Point III 

The Board’s order is valid and proper 

The Board’s order (App. 37-39) requiring petitioners to cease 
and desist from the unfair labor practices found and to post 
notices is obviously “adapted to the situation which calls for 
redress.” N. L. R. B. v. Mackay Radio & Telegraph Co., 304 
TJ. S. 333, 348. A similar order was recently enforced in N. L. 
R. B. v. National Maritime Union, 175 F. 2d 686 (C. A. 2). 

" Since this case involves no prohibition against employees quitting their 
Jobs or withholding their labor, the question reserved by Mr. Justice Rutledge 
in his concurring opinion in the American Sash Co. case, supra, at 559, namely, 
whether “the concerted refusal of union members to work with nonunion 
workers” may be enjoined, is not here presented. But, in any event, we 
believe that the Supreme Court, subsequent to its opinion in the American 
Sash Co. case, has clarified its views on that question. In International 
Union v. Wisconsin Employment Relations Board, 336 U- S. 245, 251, 259-280, 
the Court upheld the constitutionality of the Wisconsin Employment Peace 
Act insofar as it permitted the Wisconsin Employment Relations Board to 
enjoin the Union and its members from engaging in concerted work stoppages 
where the method employed was illegal. To the Union’s contention that the 
statute as thus applied imposed a form of compulsory service or involuntary 
servitude, the Court replied (at 251) that “nothing in the statute or the 
order makes it a crime to abandon work individually (Compare Pollack v. 
Williams, 322 U. S. 4) or collectively. Nor does either undertake to pro¬ 
hibit or restrict any employee from leaving the service of the employer, either 
for reason or without reason, either with or without notice. The facts afford 
no foundation for the contention that any action of the State has the purpose 
or effect of imposing any form of involuntary servitude.” 



29 


Petitioners attack the cease and desist provisions of the 
Board’s order as being beyond the power and jurisdiction of the 
Board to make and of this Court to enforce (Br. pp. 64—66). 
They contend (Br. pp. 64r-65) that Paragraph 1 (b) of the 
order requiring petitioners to cease and desist from “Directing, 
instigating or encouraging employees to engage in a strike, or 
approving or ratifying strike action taken by employees, for 
the purpose of requiring that the Companies execute” unau¬ 
thorized union-shop contracts and Paragraph 1 (c) requiring 
petitioners to cease and desist from “Causing or attempting to 
cause the Companies to execute” such contracts, are inconsist¬ 
ent with the provisions of the amended Act which protect the 
right of employees to engage in lawful concerted activities 
(Section 7), to quit their work (Section 502), and to engage 
in strikes which are not denounced by the statute (Section 13). 
Since, as we have pointed out supra, p. 27, the Board’s order 
is not directed to the employees but only to the Union, its offi¬ 
cers, representatives, and agents, including its president, peti¬ 
tioners’ objections are ill-placed and plainly without merit. 
The order does not prohibit the employees from quitting their 
jobs, striking or engaging in any other form of concerted 
activity.” 

Petitioners, incorrectly stating Paragraph 1 (c) of the order, 
apparently attack it as being unnecessarily broad (Br.’65). 
This provision requires petitioners to cease and desist from 
“Causing or attempting to cause the Companies to execute con¬ 
tracts * * * j except in accordance with the provisos in 
Section 8 (a) (3) of the Act, or in any other manner to dis¬ 
criminate against employees in violation of Section 8 (a) (3) 
of the Act” (App. 37). The latter portion of this paragraph, 

* But even If the order, though addressed only to the Union and its agents, 
did have the effect of prohibiting employees from enga g in g in concerted 
activities to accomplish the unlawful objective here under consideration, we 
submit that the order would nevertheless be valid. CLN.L.R. B. v. National 
Maritime Union, 175 F. 2d 688 (C. A. 2) ; International Union v. Wisconsin 
Employment Relations Board, 836 U. S. 245, 251, 259-260; United States ▼. 
United Mine Workers, 880 U. S. 258, 265-266, 268, n. 14, 807; United States 
v. PetriOo, 882 U. S. 1,12,18. 
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to which petitioners object, merely requires petitioners to cease 
and desist from causing or attempting to cause the Companies 
to discriminate against employees in violation of Section 8 (a) 
(3) of the Act. Since the Board found that petitioners have 
caused and attempted to cause the Companies to discriminate 
in one manner, namely, by the execution of union-shop con¬ 
tracts contrary to the second proviso of Section 8 (a) (3), it is 
proper for the Board to prohibit petitioners from causing or 
attempting to cause the Companies to commit “other like or 
related unlawful acts in the future.” N. L. R. B. v. Express 
Publishing Co., 312 U. S. 426, 436. Thus, petitioners may not, 
even in the absence of a contract, cause or attempt to cause the 
Companies to give preferential treatment to Union members or 
discharge or otherwise discriminate against employees because 
they are not members of the Union. 

Petitioners contend further (Br. p. 66) that the requirements 
of Paragraph 1 (a), (c) and (d) of the Board’s order aimed at 
preventing petitioner from attempting to cause or causing the 
Companies to make unauthorized union-shop contracts are now 
moot because the termination date of the 1948 union-shop con¬ 
tract which petitioners caused the Companies to execute has 
passed (Br. p. 66). Those provisions of the Board’s order, 
however, do not specifically refer to the 1948 contract and are 
broad enough to cover any contract or renewal or extension 
thereof which petitioners have made or may make in the future. 
Petitioners’ attempt to interpret the provisions so as to permit 
petitioners now to repeat with impunity the same unfair labor 
practices which the Board properly found they have already 
engaged in, is obviously inconsonant with the intent or the 
language of the provisions attacked. 

CONCLUSION 

It is respectfully submitted that the Board properly found 
that petitioners have engaged in unfair labor practices within 
the meaning of Section 8 (b) (2) of the Act; that the statu¬ 
tory provisions involved, and the Board’s order, thereunder, 
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do not deprive petitioners of any constitutionally protected 
rights; and that the Board’s order should be enforced. 17 

Robekt N. Denham, 

General Counsel, 

David P. Findling, 

Associate General Counsel, 

A. Norman Somers, 

Assistant General Counsel, 
Fannie M. Boyls, 

William J. Avrutis, 

Attorneys, 

National Labor Relations Board. 

December 1949. 

"The Board properly found without merit (App. 29-30, n. 1) petitioners’ 
assertion that the Board’s Chief Trial Examiner, who acted as hearing officer 
in this case, was not qualified under Section 203.34 of the Board’s Buies 
and Regulations and under Section 11 of the Administrative Procedure Act 
(61 Stat. 237, 5 U. S. C. 1001-1011) to act as a hearing officer (App. 270- 
275). Aside from the fact noted by the Board that the Chief Trial Examiner 
“was duly qualified, certified, and designated as a Hearing Examiner under 
applicable law” at the time he acted as such and “it was the plain inten¬ 
tion of Congress not to give retroactive effect to the determination of the 
Civil Service Co mmiss ion * * * so as to nullify proceedings previously 
had before a duly designated Trial Examiner” (App. 29-30, n. 1), the Civil 
Service Commission has, subsequent to the Board’s decision, ruled that the 
■Chief Trial Examiner is eligible. Daily Labor Report 112 (1949): A-S. 



APPENDIX 


The relevant provisions of Titles I and V of the Labor Man¬ 
agement Relations Act, 1947, 1 are as follows: 

Title I— Amendment op National Labor Relations Act 

FINDINGS AND POLICIES 

Sec. 1. * * * 

Experience has further demonstrated that certain practices 
by some labor organisations, their officers, and members have 
the intent or the necessary effect of burdening or obstructing 
commerce by preventing the free flow of such commerce 
through strikes and other forms of industrial unrest or through 
concerted activities which impair the interest of the publie 
in the free flow of such commerce. The elimination of such 
practices is a necessary condition to the assurance of the rights 
herein guaranteed. 

It is hereby declared the policy of the United States to elimi¬ 
nate the causes of certain substantial obstructions to the free 
flow of commerce and to mitigate and eliminate these obstruc¬ 
tions when they have occurred by encouraging the practice and 
procedure of collective bargaining and by protecting the exer¬ 
cise by workers of full freedom of association, self-organization, 
and designation of representatives of their own choosing, for 
the purpose of negotiating the terms and conditions of their 
employment or other mutual aid or protection. 

REPRESENTATIVES AND ELECTIONS 

Sec. 9. (a) Representatives designated or selected for 
the purposes of collective bargaining by the majority 
of the employees in a unit appropriate for such purposes,, 
shall be the exclusive representatives of all the employ- 

1 Other than those which appear in the petitioners’ brief at Appendix 
pp. I-IV. 


( 82 ) 
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ees in such unit for the purposes of collective bargain- 
ing in respect to rates of pay, wages, hours of employ¬ 
ment, or other conditions of employment: * * * 

PREVENTION OF UNFAIR LABOR PRACTICES 

Sec. 10. * * * 

(e) The Board shall have power to petition any cir¬ 
cuit court of appeals of the United States (including the 
United States Court of Appeals for Hie District of Co¬ 
lumbia), or if all the circuit courts of appeals to which 
application may be made are in vacation, any district 
court of the United States for the District of Columbia), 
within any circuit or district, respectively, wherein the 
unfair labor practice in question occurred or wherein 
such person resides or transacts business, for the en¬ 
forcement of such order and for appropriate temporary 
relief or restraining order, and shall certify and file in 
the court a transcript of the entire record in the pro¬ 
ceedings, including the pleadings and testimony upon 
which such order was entered and the findings and 
order of the Board. Upon such filing, the court shall 
cause notice thereof to be served upon such person, 
and thereupon shall have jurisdiction of the proceeding 
and of the question determined therein, and shall have 
power to grant such temporary relief or restraining order 
as it deems just and proper, and to make and enter upon 
the pleadings, testimony, and proceedings set forth in 
such transcript a decree enforcing, modifying, and en¬ 
forcing as so modified, or setting aside in whole or in 
part the order of the Board. No objection that has 
not been urged before the Board, its member, agent, or 
agency, shall be considered by the court, unless the 
failure or neglect to urge such objection shall be ex¬ 
cused because of extraordinary circumstances. The 
findings of the Board with respect to questions of fact 
if supported by substantial evidence on the record con¬ 
sidered as a whole shall be conclusive. * * * 

(f) Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought 
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may obtain a review of such order in any circuit court 
of appeals of the United States in the circuit wherein 
the unfair labor practice in question was alleged to have 
been engaged in or wherein such person resides or trans¬ 
acts business, or in the United States Court of Appeals 
for the District of Columbia, by filing in such court a 
written petition praying that the order of the Board be 
modified or set aside. A copy of such petition shall be 
forthwith served upon the Board, and thereupon the 
aggrieved party shall file in the court a transcript of 
the entire record in the proceeding, certified by the 
Board, including the pleading and testimony upon which 
the order complained of was entered, and the findings 
and order of the Board. Upon such filing, the court shall 
proceed in the same manner as in the case of an appli¬ 
cation by the Board under subsection (e), and shall have 
the same exclusive jurisdiction to grant to the Board 
such temporary relief or restraining order as it deems 
just and proper, and in like manner to make and enter 
a decree enforcing, modifying, and enforcing as so modi¬ 
fied, or setting aside in whole or in part the order of 
the Board; the findings of the Board with respect to 
questions of fact if supported by substantial evidence on 
the record considered as a whole shall in like manner be 
conclusive. 

• * * * * 


Title V 
DEFINITIONS 

Sec. 501. When used in this Act— 

* * * * * 

(2) The term “strike” includes any strike or other 
concerted stoppage of work by employees (including a 
stoppage by reason of the expiration of a collective 
bargaining agreement) and any concerted slow-down or 
other concerted interruption of operations by employees. 

0. t. 0OVC1N0CMT PIIIT1M OmClt ItSO 











